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FURTHER PARTIAL RETURN 



To an Address of the House op Commons dated the 6th February, 1893, for a 
copy of the judgment of the Judicial Conunittee of Her Mujesty's Privy 
Council in the appealed case of Barrett vs. the City of ^Viniiipci?, com- 
monly known as the "Manitoba School Case"; also copy of f^ctums, 
reports and other documents in connection therewith. 

By order. 

JOHN COSTIGAN, 

r\ -I 1.1 -m , -«„„ Secret iiru of State. 

Ottawa, 14th February, 1893. ' 



PRIVY COUNCIL. 

- Present : 

Tho Right Hon. Lord Watson, The Right Hon. Lord Ilannen, 

Ihe Right Hon. Lord Macnaghten, The Right Hon. Sir Richard Couch, 
Tho Right Hon. Lord Morris, The Right Hon. Lord Shand. 



City of Winnipeg, 

and 
Barkett, 

On Appeal from the Supreme Court of Canada 



CiTT OF Winnipeg, 



and 



Appellant, 
Respondent y 

Appellant, 



Looan, 

Respondent, 
On Appeal prom the Court of Queen's Bench for Manitoba. 

Law of Canada, Province of Manitoba. 
Dominion Statute, 33 Vict., c. 3 

vincitnegSatJ'rl^''" ^^'''°''' '^'*' l^^O-Denominat.onai Schools-Powers of Pro- 

Y\oi^TTnl^ ^^ -^'^ construction of the Constitutional Act of Manitoba, 1870, 33 
V.ct., c 3 (Dominion Statute), having regard to tho state of things which exited 
in Man. oba at the date thereof, the legislature of that province did not exceed fts 
powers in pansing the Public Scbools Act, 1890 

in r^T^T "^ ""^ I''''- '*''* ''^ P'^^ authorizes the provincial legislatuio exclusively 

to make laws in relation to education, so as not to ^prejudicially affect any rX o? 

privilege with respect to denominational schools which any class of personlhave by 

aw or practice in the province, at the union " p«'son« nave, ny 

,Hnn?t?l*^' '^Tv!i\^fu^ }^^^> ^^^''^^ abolished the denominational system of public 
oducatum ^sUibl.shed by law since the union, but which did not compel the atten' 



la 



MAMTOHA SCHOOL ACTS. 

, In tho first C-,™ ,t ,„;iia;«"r' f "'"''■ '"'""I'M'-- 

on the 'irround K t IV''® '"^ «^ Winnipo^, should ZV ^ '^^/^'^'■ "^^"'ol and 

riKht,,a„d',te;t„,'J™',;;J-.I'"IJ that " right; and privilege." 

before the union VnK.^*J"'""'«''yc^tho]ic BchooirwlXh h^'^ '^^ "''^ ^"^'f>«r 
introduced in is^i '^"^ ^"^ ^'^^'e^^ftor been carSd «„ 'Sr th ? ''^"^''"''^^^ 
Patterson J uoinf.ri . l ''^"^^ «>'«tem 

'-".f:i.l'ii:H«-torc^l;l;tJ^^^ a.ect» i„ ..et,„„ 22 

sr„ftS;^riVfr'-'"'^ 

anotho, L;,°,i''"f 'i " ™"'oli« w„„ld, aader thoocl t'"""""!'"""' '">"">'' h 
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d^hips' judgment. 
cJucatioM —chaps. 
* Act, 1890." Its 
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MAMTOHA SCHOOL ACTS. 

could not have been the richt whiph if «,..o • * j . 

classes of persons by thf^l:';f L'^woTd^"tLc?:"^'"« '' ^""-''^« ««• -"'er 
un.loubtodly one enjoyed by every person r da r"®' '^'"«« «»«'' '•'ffht was 
similar vjew to that taken b/ Patterson J P*"'""" ^^ '''^^' ""'' *«»'< a 

laschoreau, J., yavo iudtrmr.nf ;., «i' ' 
of the appellant; gav'e n^icU^rt ll^.r-tS 'T'^f f'"' /^« -"^-^-n 

In the second case a similar annlic t io" 2 , '"r^'^*'^ '" "'« «o«t'on. 

and al owed in consequence of (he Xomo cm ^ ' ^- ^'^^ '•«''l^«"dont Logan 
Sir H. Davey, Q C. 3IcCarthv on i^^'' decision in Barrett's case ' 

bar), for the appJilSiu.'cont^d J^thS^'the'view "t5^ ^•^r^.'j*^''' "'' ^^^^ Sinadian 
and Bam, J., was correct. ® '^'*''^ '"'*«» ^'y JviJlam, J., Taylor, C.J., 

t^onaTsSh'olfwS'iiresp^cI^dlT^^^ ^i^'' respect to denomina- 

in the province prior to the union. ^ " °^ P*"^'*°"» ^^"d by law or practice 

It established one i.vMt«m r^e i ,• 

abolished all the laws regifrding pub i^t hods th' V'^'^'^^"' '^^ "^«-"^'«. ""d 
and were then existinL'. ^ scdools which had theretofore been passed 

refe,?:dt%S5r:S^^ ^^-ba Act, 1870, were 

contended that the act of 189,, wis It iil made in the case, and it was 

schools in the province are to be free hcIooI T' r^' 'Jl''''''^ that all public 
exercises therein shall be conducted IZ 1- ''' ("^''tion 5); that all relLious 

board which is provided b;et 0^6 Tit t"fa'" u' ''""'Z'^'^" "^" ^'- "^vto'T 
pupil notifies the teacher that he cbes nnf w? ,''"«« the guardian or parent of anv 
o-xercises, then the pupil need not tte^ ' itZi'T .'" "''^"^ '""^ ''^'^i^ 

unio^ite'Se^r^fS;^ r&':s,;::;p'r^^"" " *- ^-^^^^^ i-^- - ^bJ 

Hudson's Bay Company's charter vi;^Th! 9 ■^^".'i'' "' "^ ^"^'^ted ut the date of the 
Accordingly, the reipoLent ffi^/t l.or had the^"^ ' ''"'' ^r ^^'' '^^ "PPli' ab e' 
any right or privilege by law in re ition to thi p'"'' ^"'h?'ics of the pVovinco 
schools. ^ ^«''^t>on to the Roman catholic denominational 

by ^ea^U^ii:;^^;^^^ ^SrS^^'f .*^^^P--- •-. - «bown 
supported by fees paid by the T^A r"*"'" P'''^''^« «ci..r., which wei4 

denonainational schools as before the „ni^ n '^"^ ^'' establish and maintain 
tha the act interferes with any i ight« a" J nriv^?r''l"'K"^u '' '^"^ "°^ ^^^'«" "bow^ 
within the city. ^ "^'^'« »-d P'lvileges which were locally enjoyed 

tbe otLra;;el7^l^t;ld:n^£''^'""' ^'^■' ^^^--" - ^^^^^beu en i„ 

England, whose Hghts rdTrlvne.^s'i'" /"P'^^r"^'-^'^ ".embers of the church of 
co-rehgioiiists. ^ " privileges were simdar to those of Barrett and his 



oir Kicnard Webster A P Til i r\ 
'""\w°:;°f'S;„""' "W-uioM £,?,■?::.""' ''™". «C- Co". of .h, Ca„a<lla„ 

'spect to denominational schools P'actice at the date of the union, witl 

rJy us operation thoTT n..„ j_J.., . „ . 



C8 
th 



in 

respect to denominational schoors' 

by the act, and, having regard tScomnH'^" ^^^^'"'^ ^^« ««bools established 

thereof material impelimfn'l aiVcast ^fh w7v 'both'ori^P'^^K-*"'''" '^ -PP^'' 
33a— IJ 'D iiie way both ot subscribing and of obtain- 



MANITOHA HOllOOl, A(T8. 

I'ng subscriptions in snnnort nf r.ini.,»i: i 

piejiKlicinlly aftbctcMl. " "*^^'^' ""^' pr.v.legoH of catholics a.o, accordingly 

;^t^:r:.i!::!:t;:!ntt;;i;;tn.;r:nr.;t? "t- "-^ •'-"• -^ --to 

for purposes orediR-uti„n. ' """^" "">" compulnoiy rate or state grant 

tarycont. butionsfWmcath^,licHa"lt 'i: it '" '"T^ t' volun- 

acts were passe.l, an<l the whole 10^0^ i^o 1 hv7i v" .'" '^' ^'''''''''''- «"l^4 ent 
rnado therein by 45 Vict., co. 8 and 1 t ; jV^V f, ''i.'- ■*' ""^ "^'xiiHcation was 
48 V.ct., c. 27; 60 Vict.,cc. 18 and H. 51 Vitt o .■'^' v" ' "^^ ^''«'- ^•^- '^^ and 54 
acts show that nsof„| Jdnc-.tion can li . . '-i" ,^ ' ^^ Vut., cc.5 and 21 ; all whicl 
privileges a. they existed in Stot-^^ 1^'"^"'«'' vvitl.out disturbing r Zs .nd 
^ JJosides the ostab L men o? „„ , r T? "'"' "'' ^•>'"l''"i"od of. '^ *' '*" ""'^ 
by an advisory boa.d smion Tv'f ahnii k"J"''' ^•""^'•«"o'I "« to religious tcaohin^ 
and provided that all Ihe assets 'of sue ' eSoC'."*''r^' ?^'';'''^' -'>-' <''«'"« 
the .a^^.. .Hereof should be paid ^ ;^';l;Nirtei;::,rSirSi;^i ^^ 

^rV^'^^^'^^^ ^'-^^'^ -- 'He right to 

i«tered in the schools which they v ere "(t.et.'i /'"'"'''"'' "^ '^''''' ^•'""■^^''. '^'mi n^ 
ex.stmg n 1870, from being colellid T/, i sclu'!'7"T' ' ^," ''."^" ^''« '"''"""i 7 

t^^have to establish another s^l '^'tZ:!:^^^:^;^^^^;:^^ 

and catholics would thereby be ptjudif d'^. n ij;.*;:^ pro«by(erian denomi„\.t^ons: 
It was contended that Fearon vs. Mitche r I ^H* . k • 
See Musgrave vs. Inclosure Commiss one s % "'^ "'^„bearmg on the case. 

the existence of rights and privHeTes is c iscus^ij ^' ""'' ^'"""'^^^ ^'^^ ^'^«'^ (3), where 
n e^-^^ari-^ ]?enaud (4);ihe head nole iTwron^ 

it iJZTCl S^l^!""' "« '^^"' P^'-'^^- -Sed in that case, but merely that 

A. J. Hum, for tho ie«|»n(ient, Loann Mcf!ri-i T, ,- nr. ,. . 

TI.0 judgment „f .b^i,.' ,„,^^^; „»» j »^^;' 'M ■ Q <;, rophe,! 

Those Cwo aj,pe.-,l» were heard toL-elher r^A ■* ™ Mncnnshten :_ 
»ppo«l. from ., j„ig,„e,„ „f Ih^'mXe "„,„■ „1 a.!;;;?,''''''" "'» ''i'^' "f "''""M'^g 
the co„r, of ,„ec„'a beneh for Man tob» ,™ the „i^' ■ '•«™™,'"« » judBment of 
-.he e„,.r, of ,„ee„. beneh ,„r Mana„C„it°;f;;,;;;;;:,;-^» Jent J„^^^ 

whicr'.';/ttSf:i:t?nK|.Sorl?r ""• '^ '"■ -' "« -'^ of Win„ip.« 

rreS.;iiS;.;t,°eT„=re'r"ot,re '"^»"' °^ *: B^^rr -s s- 

natura y „o,„d ,„.,, been LeB";ie . °d "o'»t .n^Zne" "'"'" '""' ^''■' ^l^''"- "d' 
bo.,e.';.h"::Sen?;S.-'-^"'' ^"'^'™" "" «- .kt"p:e.e„.m,.,.„.,„„„ no de„ht 
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MANnoilA MCMOIIL Af'TS. Q 

The result of the contr.ivorsy is of serious moment to the province of .Manitoba 
and « matter apparently of deep interest throughout the Dominion 

Rut in Its legal aspect the question lies in a very narrow compass. 

li.e duty ot tiiiM board is simply to determine as a matter of law whofl.or 
,iccorJ."g to the true construction of' the Manitoba Act, 1870, having regard to the 
suite o things which e.xisto.l in Manitoba at the time of the unio.!^ tlRr,„ovincia! 
kjg.slature has or has m.t exceeded its powers in passing the Public Schools Act, 

Manitoba becamo one of the provinces of the .lomii.ion of Canada under the 

„- Vl a'T. I 'i ^ ' ^^'"^''/^"V'*'"'''^"'"'''* «'>""'•'""'' l^y HI. imperial statute known 
aa the British North America Act, IH71. 

Before the union it was not an independent province with u constitution and u 
legislature ot lis own. 

It formed part <)f the vast territories which belongo.l to tho Hudson's iiav Cam- 
pany, and were administered by their ofBcers or agents 

The Manitoba Act, 1870, declared that the provisions of the British North 
America Act 1867, with cerlain exceptions not material to the pronent question, 
should be applicable to the province of Manitoba, as if .Manitoba had been one of the 
provinces originally united bv the act. 

It established a logislaiure for .Manitoba, consisting of a legislative council and 
a legislative assembly, and jiroceedod, in section 22, to re-enact, with some moditica- 
uoiis the pm-.Msions with regard to education which are to bo found in section '.)■] of 
the British North America Act, 1807. Section 22 of the Manitoba Act, so far us it 
IS material, is in the following terms: 

"In and for the province, the said legislature may exclusively make laws in 
relation to education, subject and according to the following provisions' 

(1.) Nothing 111 any such law shall prejudicially attect any right or privile.'o 
with respect to .lenominalional schools which any class of persons have bV law or 
practice in the province at the union." / » i 

Then follow two other sub-sections. Subsection 2 gives an " appeal " as it is 
ternio( in the act, " to the governor-general in council from any act or decision of the 
legislature of tho province, or of any provincial authority, atlecting any right or 
privilege of he protestant or lioman catholic minority of the queen's subjects in 
relation to education. * •• 

Subsection S reserves certain limited powers to tho D.minion parliament, in the 
event of ihc provincial legislature failing to comply with the re'.uirements of the 
section, or the decision of the governor-general in council 

At tho commoncemoni of arg^ „„ ,,t a doubt was suggested as to the competency 
of the present appeal in con^oquo je of tho so-called appeal to tho governor-general 
in council provided by the act. But their lordships are satisfied that the provisions 
of sub-sections 2 and S do not operate to withdraw such a question as that involved in 
the present case from the jurisdiction of the ordinarv tribunals of the country 

Sub-soctions 1, 2 and 3 of section 22 of the Manitoba Act, 1870, diffeV but 
Am'"i 1 -i IT 18 •- '"'"''^'''''''''^^'"^ Hub-sections of section 93 of tho British North 

^. I'^'^f,"",'^ '??P"'"'!.'"f ditferonce is that, in tho Manitoba Act, in sub-section 1, the 
words by law are followed by the words " or practice," which do not occur in the 
corresponding passage in the British North America Act, 1807. 

Iheso words were no doubt introduced to meet the special case of a country 
which fiad not as yet enjoyed the security of laws properly so called. 

It IS not perhaps very easy to dotine precisely the meaning of such an 
expression as j' having a right or privilege by practice." But thf object of the 
enactment is tolerably clear. 

Evidently the word " practice " is not to be construed as equivalent to " custom 
having the force of law. 

Their lordships are convinceil that it must have been tho intention of the Iolms- 
ature to preserve every legal right or privilege, and every benefit or advantage in 
tne nature ot a right or privilege, with respect to denominational schools, which any 
class of persons practically enjoyed at the time of the union. 
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It" 'n r T,'"",'' " P"''™"'*^ to aff-frd (o ricS and n^ i"" ""'''" "poration than 
.ff^JV hardly be contended th-it in or,)nC . • '^'^'''''^^'^^ existinK " bv lavv '' 
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MAMTOIIA HrilOdt, AfTM. J 

Manitoba hnvinj^ boon conMlitutod a province of tho Dominion in 1H70, the pro- 
vincial lo«irtlaturo lost no time in doalini^ wilh the (|iuisti.tn of education. 

In 1H71 11 law was pansod which cstablishod a system of denominational educu- 
tion in tho lonunon hcIiooIm, as (hey wimo then called. 

A board of educalion was formoii, which wan to bo divided into twoHcctions 
protoHtant ami iioman catholic. ' 

Kadi section was to have under its control and mana^'omont tho di>^«ihlino of 
tho Hchools of I he section, 

Uniler the Manitoba Act, the province had boon divided into twonly-tbur 
electoral divisions, for the purpose of oloc^nj? inemborH to serve in tho loL'islativo 
asHombly. 

J{y tho act of 187 1 each electoral division was constituted a school district in 
the first instance. Twelve (doctoral divisions, " eoniprisin-; mainly a profeslant 
population," wore to be consi.lored piotesiant s(diool <listricts, twelve, " cnniprisinir 
mainly a lioman catholic population," wero to bo considoro 1 l{.)m,in catholic school 
districts. 

Without tho special sanction of tho section there was not to bo more than one 
school ill any school district. 

The mule inhabitants of each school district, assembled at an annual meetinsf, 
wero to decide 111 what manner they should raise their contributions towards .he 
support of tho sehool in addition t(. what Wiis derived from public fiiiM^. 

It is iierhaps not out of place to observe that one of tho inoilos prescribed was 

assessment on tho property of the school district" whicdi must have involved, in 

some cases at iiny rate, an assossinent on Uonian catholics for the supiiort of a 

protestant school, and an assossn.onl on protestants for the support of a lioman 

catholic school. 

In tho event of an assessment, there was no jirovision for exemption, ex(;ept in 
the case of the father or t-uardian of a schodl child— a proiestant in a Roman 
cath(;lie school district, or a Roman catholic in a protestant school district, who 
nuf,'ht escape by sendinf,' tho child to the school of tho nearest district of tho other 
section, and contributing to it an amount equal to what ho would have Dai.l if he 
had beiouijed to that district. 

Tho laws relating to education wero modified from time to time. Hut the 
system of denominational education was maintaiiuHl in full vigour until I8!t(). 

An act passed in ISSl, follovNing „„ aet of 1875, provided, am.,ng oflior things, 
that the establishment of a school district of one denomination should not prevent 
the establishment of a school district of the other denomination in the same place 
and that a protestant and a Roman catholic district miglit include the same torritorv 
in whole or in part. '' 

From the year 1876 until 1890, oiiactments wore in force declaring that in no 
ca.se should a protestant ratepayer be obliged to pay for a Roman catholic school, 
or a Roman catholic ratepayer for a protestant school. 

In 1890 the policy of tho past nineteen years was reversed, tho denominational 
eystom ot public education was entirely swept away. 

Two acts in relation to odiicaLion wore passed. 

The Hist (53 Vict., c. 37) established a dejiartment of education, and a board 
consisting of seven members, known as the " Advisory Board." Four members of 
the boai-d wore to be appointed by tho department of education, two wero to bo 
elected by the public and high school teachers, and the seventh member was to be 
appointed by the university council. 

One of the powers of the advisory board was to prescribe the forms of relio-ious 
exercises to be used in the schools. ° 

The Public Schools Act, 1890 (53 Vict., c. 38), enacted that all protestant and 
Koman catholic school districts should bo subject to the provisions of the act, and 
ttiat all public schools should be free schools. 

The provisions of tho act with regard to religious exercises are as follows : — 
6. Religious exercises in the public schools shall be conducted according to 
the regulations of the advisory board. 
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the afternoon:" ^"' ""^° ''"^'°"' ^^^''^'^^^ ^^^^^ bo just before the closing houHn 

m.Hsed before such religious exercises tike place ' ""°^ ''"P'' «'»"" ^e dis- 

oftheli'TZer/ofth^^^^^^^^^^^ at the onf 

trustees it shall be^rd^;^^^^^ 

a. Ihe public schools shall be ontirflL n^ .■ ^*^''g'0"8 exercises. 

for the election of^schoof rust e^ andXT' "• ''"^'""' ^"'^ ""-" o^^ehool districts 

each school district for school pu^poHesin?;'"^' 'J.'^'" "" ^'^^ ^'''^"ble p operty „' 

to levy and collect upon taxabrp,Cer"tv wit h '.V^' m«nicipal council .s requh-ed 

A nnlr'"' T( ^?^"''« ^«'- «c^hool ptlToses ^' "'""•^^P^'ity such sums ^as Ihe 

schoolsrbuJTt ^s^lViS'tt?.^""^^ ''^"^^^'«-^' P-^oses is allotted to .ubiio 
visions of the act, or any act ?n 7^ f''''\ """^ conducted according to all h f ^ 

within the meaning of the law and nhni' n^f ' ?• ' ""^ ^e deemed a public school 
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members of the church ot England find themselves unable 
vantages which the law offers ^o all alike. 

Their lordships are sen-ible of the weight which must attach to the unanimous 
decision of the supreme court. ""ttimuuns 

They have anxiously considered the ablo and elaborate judgments by which 

that decision has been supported. o u_y wiiii.u 

But they are unfible to agree with the opinion which the learned judiros of the 

sr bTauhorm:Trun;:>.r ''^ '''''- '^"" '""'^"^-^^ "^^ ^"'^^ -'^«'^- - 

They doubt whether it is permissible to refer to the course of le-Mslation be- 

ween 1871 and 1890 as a means of throwing light on the previous practice, or on 

the construction of the saving clause in the Manitoba Act. They cannot assent to 

te view which seems to be indicated by one of the members of tLs^^llTcou/t^ 

that public schools uniiei- the act of 18i)0 are in reality protestant schools 

.n,ir}f ."^ ,"''' •?,'"* ^^f^'^'-o'i '" ^0 many words that " the public schools shall be 
entirely unsecuirian," and that principle is carried out throughout the act 

.o ^y'.^'V^ V"^^ "^^''° ".?^''^■ '^••" ^'>^'''' ''^''d-hips are not concerned. " But they 
cannot help observing that if the views of the respondents were to prevail, it would 
be extremely difficult for the provincial legislature, which has been entrusted w?h 
the exclusive p.nver of makin^r aws reir -r to education to provide for the educa- 
tiona vvants ot the more spa. ..ly inhab.. . districts of a country almost as large as 
Great Britain, and that the powers of the legislature, which on the face of the act 
appear so argo would be limited to the useful but somewhat humble office of mak- 
ing regulations for the sanitary conditions of school houses, imposing rates for the 
rdCtt^'sTtrrsort""' "'°"'^' ^•"'"■""^' thecompulsoryattindance of scholars, 

ough^'\ot "bwe^f:;;; KS^^ "" '""''^ -''''-' '^^^ "^^^^^'y '''^'^ ^'-- ^^.-ais 

In the City of" Winnipeg v. Barrett it will be proper to reverse the order of the 

fo?liStoba ''''^'' '""* ^" ''*''^'"''' ^^^ .'"'^«""«"t ^f the court of queen's bench 

ih. ■^" ^^""^'^y of Winnipeg v. Logan the order will be to reverse the judgment of 
the court of queens bench and to dismiss Mr. Logan's application, and discharge 
the rWe nw and the rule absolute with costs. o^.ua.t,o 



Solicitors for Barrett, 



BOMPAS, BiSOHOFF & Co 



Solicitors for the City of Winnipeg, 

Freshfields & Williams. 

Solicitors for Logan, 

Harrison & Powell. 
IN THK JUDICIAL COMMITTEE OP THE PRIVY COUNCIL. 

Council Cha.mbers, Whitehall, Tuesday. 12th July, 1892. 
Present : 
The m. Hon. Lord Watson, The Rt. Hon. Lord Hannen, 

The Rt Hon. Lord Macnaghten, The Rt. Hon. Lord Shand, 

Ihe Rt. Hon. Lord Morris, The Rt. Hon. Sir Richard Couch. 

The City op Winnipeg 

vs. 

Barrett, 

and 

The City op Winnipeq 

vs. 

Logan. 

StralJ' Wcl^^*^ ""^^^^ shorthand notes of Messrs. JIarton & Meredith. 13 New Inn, 
the flin^Mr! Mart'in.^P'"""""^'' ^^"'"'' ^""'^'' '^•^■' ^'■- McCarthy. Q.C., and 
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Eichard 



ijoiu vvATso\:—il)ere iH only one point, 

«peaking of Barretts cirinX, 'I ["''"«'! '^^«'^l™'"*^ importance (I am 

a ked ,4r iordsh," " ^.S « ^ So Lt'necH , a? Mr'^Hr.''"'? "/^ [Hhould'have 
the respondents in the event of coinsoN;lin^r^^^^ "'"""'^ '^^ '^^^'^'"^ ^'^i' 

question may arise « t^th^;. S".'' ,';^^'"> ^^'"''^- , ^ *";'>' '"*'"f '"" t'"'t' ''ecau.e 8omo 

ench, but 1 xigard it ufof ext\4rfmrrtTn"\lnt Sr^B,';?- fT'"^f , 'r'^' 'T' '" 
UHWo are here in this case and I nn 3/ V.? . .^^^'^^•/^ ';'''' *"''""'*' ''° ^'^'^'''i' '^"J 

that that course should b^; p^led ""^''■■"'^f^'i ■" t^o J^ogan case, 1 should ask 

slr"n4\c7DlvPv' '"/!!''• Ar /"'■ ^"-•''"' ''"'' I •'^■^•^«'>t to that. 

stan.luSnS^s;;;;ftrot;;;e/"''-'"''^'''p^"''' «"^ ^^--« -^-b- 

and if tJe Banx:?t I'seTs ?. ht^^ t^^^'r^ f '', 7'^.^ decided 'on ,he Barrett case, 
appeal i„ hrLoga; 'ai T e o ^|v <ii ^."«^f '^ '« nupport the 

ot^ctor is a menfberofthe Rom? ^ >fterence .s that m the Barrett case the 
member of the epi".^^^^^^^^ ''''^"'''' ^''"'■«'^- ^" ^^o Logan case he is a 

illu^tratii^^r i^^:;;iiu;'1?'L^::!iri!!!^5^:!«-.-^ *- the^purpose of 



IS not a V 



reciuctioadubsurdunTTr'thovhm^^ZrvJ^^^^^^ powerful argument, I admit, of 
communities are, and y u a!e re 1„ ed t o 1 I ". T'^''^ '" °^°^'' '^'" ^'^« «*''«'• 

.elf tV; i^S'^; Th B- rrt .^'t n';° ^-^ri--/^"- T n-ke I address my- 
Logan case. For he resent ItS ?t wiM T' "/, '''^" ^ ^^"' J"«^ '"''"*'"" ^^e 
Bafrett case which is the fi.i . 'L ""f- ^^"'''" ^^ <^«"«"" mj^elf to the 

ment of tte sup imecour^of S o'' . ^' '''^ ^^" "PP^*''' ^''^"^ »'>« J^^^' 

judges u.-animoXdirtWed fSn n n ' ^'\ ^"*"'^"' ^^^'' '" ^^'^i^'' ^he learned 
for the proviso of Manitoba whi;^^^^^^^^^^ "' "^" '"'"'^ of queen's bench 

judge, kv. Justice iSm V lp„rrH /• , .7''' ^ P''"'''^"'' ^'^^'^i'^" «^' « ^^i"glo 
ranted in sayim^t t \T'is .Utt of l''^''^ '''' ""'^ was quite w!r- 

toba because^accordt, g o he view wh c^T'?r-'T'''.''l'^*' '" *'^^ ^"'«"^ «f ^^'^"i- 
Bhips if the iudir,.ent ?f the Zrem™V^^^^ ? P/''^'^"^ to your lord- 

IjHOs and renders nugatory theirpXer of f.J^T\ ' " •,'?'"'^ '' practically para- 

«yHtem of education. ShZfir^^l^qXt on itTi^M? Ja IttTnl' ''/"^ ^'^'^^ 
under procedure which is orovidoH hv /hr \u -t f a"ett took out a summons 

your lordships abo-^fo • the n, rnio^f Man.tooa code, which I need not trouble 
by the city o? Winnipeg for i'^ eZ^ tv %u'^u^ 'T-? ^^-r'' '^^''^ ^'^"^ b^«" ™«de 
by-laws the amounts to be llJiW^" k i^ '"«fe'»'>ty alleged was that by the city 
catholic scLorareu„?tednncUho[.';«l.P"'"''"''' ^^' ^*^« Protestant and RomaJ 
alike for the whole Km Thl nlS nn f K^" P™*«?^^"t« and Koman catholics 
the by-law was co.rect and thit .^.0/"^'''""' '' *^'' ^ It is not disputed that 
Schools Act of ISi'rbutiUs a h^LtLh T. P'T.'"^. ™'^« ""^^^ the Public 
vince of Manitoba was" /^m^^iS ^'' ^^ ^^'^^ «f the pro- 

alleged is this: becaTso bvThoTcf of n^^^ Tho ground upon which that is 

incorporated the p ov in^oe ofUlr^^^ by the imperial act which 

nrovinn th-.t nn li, Vu ^l"n'toba in the dommion of Canada there wis a 

prouso that no law w.th regard to education should prejudicially affect the Hghts 
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and privileges of any class of persons which thev had either by law or practice be- 
fore incorporation. Now, my lords, your lordships will at once see the importance 
of that. Let us now see what the province of Manitoba has done. I think your 
lordships have this book of the statutes. The Public Schools Act of 1890 is the last 
statute in that book at page 110. It repealed the previous Public Schools Act and 
It enacted on page IIU, section 5 : — 

"All public schools shall be free schools and every person in rural municipalities 
between the age of hve and sixteen years, an.i in cities, towns and villages between 
the age ot six and sixteen, shall have the right to attend some school "" Your lord- 
ships will observe that there is nothing in that which makes it comp.ilsorv upon any 
child to attend, or upon the parent or guardian to send him to the public schools 
Religious exercises m the public schools shall be conducted according to the re-u- 
ations ot the advisory board. The time for such religious exercises ' shall bo jTist 
before the closing hour in the afternoon. In case the parent or guardian of any 
pupil notifies the teacher that he does not wish such pupil to attoi'id such reli-rious 
exercises^ then such pupil shall be dismissed before such reliirious exercises "''tako 
place. Religious exercises shall be held in a public school c , rely at the option of 
theschoo trustee f\n- the district, and upon receiving writi.;. authority from the 
trustees it shall be the duty of the teachers to hold nuch religious exercises " 
Lord Macnaqhten :— It says " Trustee." Who is that ? 
,, '^ii" Horace Davey :— There is no trustee previously mentioned. 1 think it must 
be Irustees. I have a (pieen's printer's copy here. There it is " Trustees " in the 
queen s printer s copy. " Religious exercises shall I.e held in a public school entirely 
at the option of the school trustees for the district, and upon receiving written 

«l\ !I ''" T. ' < 'r^u ""' ' ■ f-'^*'" .'^'^ ^^"^ *'"*■>' "f ^^"^ ^'^'^^''''^^^ ^'^ hold such religious 
exercises. -Them ''The public schools shall be entirely non-sectarian, and no reli- 
gious exercises shall be allowed therein except as above provided." Well then, section 
9 provides for new school districts being formed; I do not know that I nee.l trouble 
your lordships about that. Then seciion 10, " For each rural school district there 
shall be three trustees, each of whom, after the first election of trustees, shall hold 
oftce for three years, and until his successor has been elected. The trustees elected 
at a first school meeting in a rural school district shall respective! v continue in office 
as follows -and then it provides for that. Then section 12 is as to the qualifica- 
tions of school trustees. Section 13, " Electors for rural school disti'icts." Then fol- 
lows a lot ot detail as to the meetings and so forth, of the trustees 

Jsow, for the present, that is all that I desire to call attention to 
called? "'^'^^ :— Which is the clause which regulates the advi.^ory board, as it is 

m.nf ''r S?''''? ^AVET :-That, I am told, is in a separate act, called " The Depart- 
ment of Education Act, which is at page 107. I ought to have drawn your Ord- 
ship attention to this first: "There shall bo a department of education, which 
Shall consist of the executive council," &c., (reading to the words, page 108, line!) :) 
The department of education shall from time to ti lo divide the province into two 
aistricts, 80 that the said teachers in each district may elect one member of the said 
Doaia. 13. The seventh member of the said board shall be appointed by the 

vZnZTj ';"»"°''.&c. (Reading to the words, bottom of page 108 :)" To make 
™ffi I- I ■ I classification, organization, discipline and government of normal, 
model, high and public schools " ; and then the rest is formal So that your lord- 

Sj^^'^r"" f ^-^^^^ ^^^^ ^°^^ *'^'^«" together was this : to establish a public 
Sil.n , "0"-«ectarian schools throughout the province, and not to exclude 
IVlfoT ^^^/'fr' ^?"? *^? P'-ovince, but to place the form of the religious 
exeicises, and the mode in which they shall be conductel, under the regulation of 
the advisory board, subject to what is known as a conscience clause 
oi««. n! n ^^^^»-— ^^fay I a«k whether in practice there have been religious exer- 
cises as a rule prescribed in those schools ? 

timo^'hn^rttnn St''!'''"^ ^''' ^'""- ^ '°" y''''' lordships the system before this 
S- nH \*.''°"S'^^ 't convenient t,. ,.,ention the act first. I will draw your lord- 
ison' '*«ention to that afterwards. L ,ider section 108, sub-section 1, of this act of 
18J0, a legislative grant is provided. It provides that:— "The sum of seventy- 
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SnI"^ ''^'■' 'V!! ^" ^'""^ «emi-annually for each teacher employed in each Rchool 
« 0^ ionKoflh-''" .sub-eectio„H: " Any school not conduced Wording to all the 
proviMonsofthisorany act in force for the time beiiiL' or the retruIaUons o ' ths 
department of ed.ication or the advisory board shall not ho deold^u Mc sch"o' 

^^ .'i i'.Q .. \"' " ,'^^^'^'«" ^o the IcKLslativo griiat, there is this power in section 89 
dS fo tL ' '':f P^'r" ^^"PP'«™'^"^'"g the legislative gran t;^&C read h5 
d.s ct-> uil ^''°'t\f"''T"r -■ "^^^^« proportion thereof a lotted to S 
district, and so forth So that your lordsiiips see that the system of nuhl^n 
education was to bo .naintained. There were to be frea schools, and tl?ey we e o 
tZThl-Z^ ^""''^^^ ^^ " legislative grant from the legisluture'of the Zi 'ce and 
part y by an assessment or rate levied upon every taxable person within the r.ir I 

Now, my lords it is alleged that this is invalid and it is alleged that it infringes 
he terms upon wh.fh Manitoba was admitted into the lJ..n?inion I„ U o tif«? 
io, o • ' "Ih X -^-'/T" '".!''^';^^'P^' ^"^"^'^'^ »° the 92nd, 93rd and one .her sec 

r; tni;!;:;^o';.;:It.oS!;.^"^^'■'^"' ^^^" ^'^^ ■■« «- p^-^-^ ^^- ^^^^ --'-« - 

r.|„«Pi'''*'TV'""'''' '",'*'"''''" ^2 ^«'' I" ^^^^-hp-'o^i-'co the legislature may ex- 

Sn ? e"r enu r!/"l 'fTV' '"^ *'^'''^ ^i^^"""^ ^^•*'''" ^^e classes of subjeT s^nex t 

order lo the S ^ • '''' *'-^'''°" '"'''^'" ''^<^ P''^^''"^^ '" 

01 ter to the laising of a revenue for provincial purposes." [t is not su-'-esled that 

his does not come within those words-It is direct taxation within the pro? nee for 

he purpose of raising a revenue for provincial purposes Then sec ion 93 deaU w 

the question of education with which we are more immediately concen.ed Yoir 

lordships understand-fiMoive me if I mention things which are C(.nimo npheo but 

you will bear in mind that Manitoba was not inehufed in the ori' inaH omrnion' I 

anteaSfi ' Mn^'^^fr "''V^' -«- Ontario and Quebec alid New bZwIc 
ui. ; I f- : , '^""^ *"'' ^^^^ province the legislature may exclusively make 
That iK'n-n ? ''''^"'"'■^"'•'?'^-'^''^"^^ according, the following p ,vifons'•_ 
S• l'l.?.ff ""' P'-o^''"^'^'.'egiHl"ture. -Nothing in any such" iL shall pre- 
inv „^ f '"'^ r^^'^r P'''^il«ge vvith respect to denominational schools wfieh 
anj class of persons have by law in the province at the union." That was ad^ ted 

w mn u e union. (2) All the powers, privileges and duties at the union by law 
c oiK.rred and imposed in L pper Canada on theleparate schools and sclo trusteed 
of the queens Roman catholic subjects shall be and the same are hereby extended 

Ou Lc '^" YouT.n 7Y-"^' "^ 'I' ^r "'-^ ^r'''"''^' ''"'' ^•^'^^^ catholiclul^ec s in 
Po 1 ^\^".'^'0'<?«h'P««ee that that sub-section relates exclusively to the two 
Canadas, Ontarioand Quebec, but it is used very much in (he course of the arXems 
which are contained in the numerous juagments of the learned '^dges to Uie n r 
pose, on the one hand, of showing that there was express provtion^of th^s charac er' 
tTiat with' th'' the denominational schools for Untario and Quebec Id oont Itin. 
tha with the absence of any such express provision with regard to ManUoba I^ 
salso used on the other side for the purpose of showing the policy as ii^ culled of 
the law of this act. I ought to say that the system which p evaifed in UmVe C^^^ 
ada and Ontario at the date of the union was this. There were public scho ,1s fo ■ 
^le community at largo, but any Roman catholics certainly, an do no know 

Tnd'' rthe"? 3 Jrrr"''' '''^'™'^'}^ '^^"'^''"^ .ienominatioifal schools of their own 
ana it they did so they wevo exempt from payment of the school rate for thw m^iin 
tenance of the general public schools. The'y had a right to clal exemndon Tl 

Zn^^r'^rl'"'" ^y'V^ '^^' '^^y ^^'•^ niaintarningefficTe'iTCnom n^- 
■onal schools of their own The otfect of this sub-section 2 is to make h it syZm 

o ^ive Thl nrir'IP'V''^ ' '' '^' ""''T'^' ^"^^ ^^""'^ ^e the prolestants n &ec' 
denLinatLn-flschook .h"''"h"''^K/^ ^"'^'^ '^'' ^'^^'^ P"^''«Se« '» maintaining 

trcrarm^^cSSic'St^td'r^s^^^^^^^^^^^^ ''-^"^ ''^ =--^' -^-1 '-^^ 



Lord SiiAND :— Was that 
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Sir HouACE Davey:— I think it was by statute in Upper and Lower Canada— 
in Upper Canada certainly and this extended it to Lower Canada :— " Where in any 
province a system of separate or dissentient schools exists by law at tho union, or is 
thereafter established by the legislature of the province, an appeal shall lie to the 
governor-general in;;council from any act or decision of any provincial authorilv affec- 
ting any right or privilege of the protostant or Eoman catholic minority of the queen's 
subjects in relation to education." That is where there exists by law a right to 
separate or dissentient schools, and any act or decision of any provincial authority 
affects such right or privilege, then there is an appeal to the governor-general in 
council. " In case any such provincial law as from time to time seems to "the gover- 
nor-general in counci. requisite for the due execution of the provisions of this sec- 
tion is not made, or in case any decision of the governor-generiil in council on any 
appeal under this section is not duly execu'ed by the proper provincial authority in 
that behalf, then and in every such case and as far only as the circumstances of each 
case require, the pai'liament of Canada may make remedial laws for the due execu- 
tion ot the provisions of this section, and of any decision of the governor-general in 
council under this section," that is to say, if the provincial legislature does not make 
the proper laws for the purpose of carrying into effect any decision of the governor- 
general in councilor passes any act infringing this act for the protection of the 
minority, in each case, whether catholic or protestant, then it gives a special power of 
legislation to the Dominion ])arliament to supplement ihe legislation which the pro- 
vince ought but refuses to effect for that purpose. Then your lordships know that 
the power to admit other colonies is in section UG of this act, page 22 : — " It shall be 
lawful for the queen by and with the advice of her majesty's most honourable privy 
council on addresses from the houses of parliament of Canada and from the houses 
of the respective legislatures of the colonies or provinces of Newfoundland. Prince 
Edward Island, and British Columbia, to admit those colonies or provinces or any 
of them into the union, and on address from the houses of the parliament of Canada 
to admit Rupert's Land and the North-Westein Territory or either of them into the 
union "— Euport's Land is what is now known as Manitoba. I do not think Mani- 
toba comprises the whole of Rupert's Land, but Manitoba is comprised within 
Rupert's Land — " on such terms and conditions in each case as are in the addresses 
expressed and as the queen thinks fit to approve, subject to the provisions of this 
act, and the provisions of any order in council in that behalf shall have effect as if 
they had been enacted by the parliament of the united kingdom of Great Britain and 
Ireland." Then Manitoba was admitted in the year 1870. Thiit was by an act of 
the Dominion, which is at page 33. There wns a subsequent act of the imperial legis- 
lature confirming this. It provides for the admission of Manitoba by name and 
boundaries, and provides in section 2. [Reads section 2.] Then there are details 
about the representation in the house of commons and the legislative council and so 
forth, and I pass on to section 22, page 36. '• In and for the province tho said legis- 
lature may exclusively make laws in relation to education, subject and according to 
the following provisions:— (1.) Nothing in any such law shall prejudicially affect 
any light or privilege with respect to denominational schools which any class of 
persons have by law or practice in the province at the union." Your lordships will 
see that that textually repeats sub-section 1 of section 93 of the Britiwh North 
America Act with the addition of the words " or practice" after the word " law. " 
" An appeal shall lie to tho governor-general in council from any act or decision of 
the legislature of the province or of any pi'ovincial authority affecting any light or 
])rivilcgeot the protestant or Roman catholic minorityof the queen's subjects in rela- 
tion to education." That is not exactly the Siinie as the provision in section 93. It 
resolves a doubt in the first place whether an act or decision of any provincial 
authority included an act of tho legislature of the province by expressly putting in 
the woids " legislature of the province," and secondly it is more general than the 
analogous provision in section 93. 

Lord Watson:— It is a little wider. 

Sir Horace Davey:— Yee, it resolves a doubt whether in section 93 of the 
British North America Act, any act or decision of the provincial authority includes 
the provincial legislature. 
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Bchoo'^rr ^^^^-^-Wf'"^ - the exact meaning of the phrase "dissentient 

whicfwe're'?ab^rjb7'a,r;S^^^^^^ "^^"" tl---le,.o„i national schools, 

tario by Roman catholirs wh^h h^ i ' ' *"' "■ '"''"^'' "^ *^'»«t, I believe in On- 

section 3 is this. [116^^ subj.^t^i/'^ ^hio payment of school rates. Then sub! 
the different provisi. ^ vo» will S J « ^'?% ord.sh.ps would care to compare 
sections set oSt si.le by 'skle on ife ' no Ed thl 'n"rT'-S '" ^'7''''' «PP««' the 
on the other hnnd the n oviHions of T. m .\^ Bntish North America Act, and 
[Reads action 25.] I Jiuht to mention ^.^''^ ^'^ ^^''' "^'''''^" "^ Provides, 
provides. [Reads sectTon 27 1 Yo^ i ^"' to he customs duty. Section 27 

British NortWmerica Act thirow '"'^^^l^'P-V^'", remember that under the 
taxation, but aU The customs l,.d exd e n ZT ?'' *''" ^''''''V '"^ '«^:^ ''"^''-ect 
a thorny question,) .oZZTtZZUlr^:^:^^^^^^^^ --« 

Canada makes a L'rant to thn HiftV.^nf '/-ve-iut, oi oanaua, and the treasury of 

continued by thi,^Manitoba Icf P'"^''nces, and that is the scheme which is 

mo.?,rtoSSt ts"i'^^ircSitl:r^', T'^ ^^^r^ '--^«-^ 

Manitoba before its incornoratio^rHn ,vl n'? f Z^'""^ '" "°^ the province of 
rate, and perhaps a g. eS- pa.T ot what wTl"'°" ^ ^^f"*^''? ^°'''"^^' P"^t, at any 
Lund was the to.ritm'y X,e ) tn tho lli ^"7" "« ^}^P%\^'^ -l^'ind, and Rupert^ 
Company, in which PrLo Runtlt wn l^l ""^ P^'*'*''" " *'' the Hudson's Bay 

of R;.po?,\s Land was o comT 1^^ t »'! ^' ^'^'V^ r''''''' ^hat territorj 
of the British empire' but i was^lvol„i'/'7r'"^ ""^ '^' ^''7"; 't formed part 
hy the Hudson's' l5y CompX^ ThrHnHl^ '^^^^^^ 

Of course i(, was all suMect to he L^Li^ '^g'«''» '^-e council made ordinances, 
only provincial h.^nslative auth ritv^wit ? \1 ^'?'i '."^^'"''^ parliament, but the 
nominees of the m.dsonl Bav PnlT.n t' '''^'•'^''itivo council who were the 

because that wou i not bo corfstUuSi^^ Zo^ul7''u T'' ""u ^"^ '^' ^^veveigu, 
subject to the British c,wn n Cent W ^ ft ''''" "^^ '"''"^ authority 
Land which had been purchased bv To,,l%.lt ri ?^ ^"? '' P""'^'"" "^ Rupert^ 
present century, whicf had ^en settle, bvii^' .'^'k'^"' '" ^''^ «''^'''>' P^'t "f the 

the R„„,a„ catholic chu oEand the em,c™af S Ih tp^V' ?'"' <'<-'<'«'i™'i»M, 
jena,, cl,»,ch, maintained the ro^, siiSt^l^e "MhoJhSSi "l"' "" P''"?''^- 

it is only oSi^^Tn^'d^^r^tta^'^r""'' ''' appealgiven tx) thegovernor-general 
Sir Horace Bavjey — Yes 
Lord SiiAND-That embraced all denominational schools, I suppose. 
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.v.r^^ Davey— \es; but ihcy only regarded two denominations, one 
catholic and one protestant; whereas now we have a gentleman of the church of 
Jl-ngland, in Logan s appeal, appearing before your lordships, and Haying—" Non- 
sense about protestants: I am a member of the church of England, and I claim not 
to be taxed lor any other denomination, including other protestant donominaMons " 
Ihat was the state of things, your lordships observe, that there was no law on 
the subject, nor by practice was there any right or privilege enjoyed by any 
denomination other than the right or privilege of maintaining their own Drivate 
voluntary schools, and providing for theni out of their own moneys and a.lmittin>' 
ol course, such persons as they thought fit to the benefits of those schools on makiiTe 
the prescribed or stipulated payment. That was the condition of things at tht 
time when Manitoba was incorporated with the union. 

• -^^T' "?y ^V^-' '•' ""J ,'"iF«''t""l that your lordsliips should be put into posses- 
sion of the legislation with regard to schools prior to the Public Schools Act 1890 
because a great deal is said about it in the judgment, though I am unable myself to 
see, except by vvay of illustration, how what was done after incorporatioi can in 
any way affect the construction of a clause in an act of parliament by which Mani- 
tobawas admitted to the Dominion. Your lordships cannot follow the judgments 
unle-^s you are put into possession of the scheme w hich was established 'first by an 
actof 18(1, which was afterwards repeal, d, and together with certain amending' 
acts incorporated in an act of 1881. The act of 1871 is printed at page ;5H of thfs 
book. I can pass it over very lightly because it was very muci, enlarged, and to a 
certain extent modihed, by the act of 1881. By section 1, p.age 39, ii provided for 
a board o not less than ten or more than fourteen persons, lo be a board of educa- 
tion for the pmvince of Manitoba, of whom one-half should be protestants and the 
other half catho hcs. It says :-" The lieutenant governor may appoint one of the 
protestant members of the board to bo superintendent of protestant schools, and 
one of the catholic members to be superintendent of the catholic schools, and the 
two superintendents shall be joint secretaries of the board." Then the rest is 
detail until we come to section 8, "each section of the board "—now, my lords prior 
to this time, I do not think anything is said about sections an.l boards,' but it 
obvimisly means either the protestant section or the catholic section 

The Attorney General :~Read the 7ih section. 

Sir IloiiACE Davey:— My learned friend refers "to the 7th section. "It shall 
be the duty of the board :-lMr8t-To make from time to time such regulations as 
they may think ht for the general organization of the common schools " 

Lord Watson :— I understand these were denominational schools? 

bir Horace Mvey:— Yes; the scheme was to establish denominational schools 
only. Your lordships observe that when I say denominational schools they con- 
templated the protestants as together constituting one denomination, so to snelik or 
one class, as distinguished from Roman catholics. Section 7, " To make from time 
Ur?' ; ■• (^^"'^'"f to the end of section 8.) That appears to contemplate a 
protestant section and a Roman catholic section. Then section 9 " at the first 
nieeting of each section ' \-c. (Reading to end of section 13.) Then it provides for 

«b^Mh T •. ?''^'!'''"''"^^,"''':^!r'^'""I^'''«'"- mainly a protestant population 
sf^all.beccnMdored protestant school distiicts ; nos. 2, 3, 4, 8, 10, 18, 19, 20.^1,22 23 

:L ^ f«'l7>"g^l'«tnct8, comprising mainly a catholic population, shall bo con- 
sidered catholic school districts, nos. 1, 5, (J, 7 9 11 12 13 U 15 16 and 17 
There shall not, without the special sanction of the section, bo more than one school" 
n any school district, and no school shall derive from the public funds a sum more 
than three times what is contributed by the people of the l istrict " 

rallpH t.f«,r??'r''^f^^TP^^''-^'' '•'^"template by this act what are commonly 
called otae aided schools, subject to certain conditions. I see the word " licensed " 

InreVenmenuIiint •'^"'^' ''"""' '^ ^'^ '""^' '' ^^'"^"'-" «^''*'' P-^'-P"^« 

andfit'tcho^r^^""^"''''^""" '''"''' '"'^ ^'^^''^«' P''«^««^^"* ^^^^^^'^ 
provS®''^'*'' :-Would this pr«clically have embraced all the schools in the 
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"one that did not fall under the one class or the 



Sir Horace Davey :— Yes. 
Lord Suand— Were there 
other ? 

be ,^,.^s '':^o::;r£'ic:^^:;^:^^ ^'^ it'^-"' «f ^^^ -^<ion .han 

shall deem best for the DroLtfon o ,.?!,. fV""-"'' ^^"^ members of the section 
the schools, the nun L*^^ ? Sh/r nlSZ^ [f^'^'^'^ »« the offlciencv of 

the teachers." Section 1! ' < „ ' " , ^r i ' "'"' ^^° ''"''""'*^' »"^ "'^'''-''^^^ of 
diafict shall, in the judgment of e n mCr' ' of' tl^s;.:: I""*', ''" ''Tl^'' ''' ' "^•'""' 
towards the support of the scho.,1 the ^o ti o^m ,v i V.^'' ."""'^''' t" contribute 

district, ami gi've such ai.l as thrci^.^. m /? ^ '^''''''"■*' *''^' '''"^'"'^^ *^I^^^^^ 
lordships sec that the scheme under th "acTwr To S"T '' J"- ^''^•' ^'«" 
tricts, to provide that in each district thoS XnM h J^? province into dis- 

the cathofic section or by the i.ro . ntMn = 1- ''^'' "''''•'"' '"^'t''^''' manatred by 

or the Protestants were i^ the n a S v in I .1^.' "T '"' '"^ ."^ ^'^^ ^"'""" ''"^holies 
importLnco is that there co iVbj'" o JtLer cho. wi'.lw: tl ^'l" r'?'- '""' .^''"' '« «^ 

7 without the special sanction of the ecJion 1^ b t f .^^^'^ '^"^'""^ ""1^^' '^'^t'"" 
district there could bo no nrotesHit scbn, win • u ! k '''''''. "^"'^ ''' catholic school 
sanction of the catholic section ''"" '^"* ^"^^''^^ ^''h""' the special 

^' ii^AriM;;S^^,r'r^nd:;;:til;rir'"¥.''^ '"• "'"\f ^^'^'^^ -»'-'« ^ 

but it would not get stat^ aid ""'"'''^'*"^' '^' -H'e.'c may be a voluntary school, 

raise their contributions towards the 'ud k." of th '"L ,'" T'?'\' '""""^'" ^hey shall 
Bubscription, by the collection of ara e'^ e ^fh^hr'orTi T^'"' '""^' ''^ ^"'L^'^'' ^^ 
perty of the school district, as the meeth/g may d^ermin^ /^^^T?"" ^" ^^-^ I^''"' 
tho male inhabitants of each school disinvr^f Vk % That is a meeting of 

upwards. So that your lorc^lhTps nee th. i nd >r tr "''^V^ twenty-one years and 
plaint was made, a district in wLh the m iorf^v '^^'^ "'^^^^ - '" '"'^'"'^ "" '"•"• 
catholic would be a catholic scS disWcr 'Th .^. m I"^''^^"'^"^^ were Eoman 

within that district without thrconsento?fho^ini""'''^-^° no protestant school 
of the district might impoi taxes oirthmni« in '*'''^'°"- ^"^ ^he inhabitants 
schools if it were a protasU dIstrS or Z L;^!"'" tk '"'""tenance of the catholic 
inhabitants could exclude ^rather ?h« nif . f ' ^^'' m'Mority of the protestant 
schools, and might i^nZlSS^^^^ 

ing the protestant schools. Of course mriordsh?, *H^ P"P"^« ^^ maintain- 
^^^m with the act of 1890, and 1 do not Z ten tlJt i.T^ ''^'^ ^''" '^"^"^ "'^'•« 
upon the construction of the act of 1870 whch after nil" •'''Y '*'""^' ^'Kument 
strue. But it is not without its imiort uuo wh«n *' ''.'^^''^ we have to con- 

tions of the infamy of taxiVl o mT catholh^ fo^ T. '■'^'^' '^^ "'"'l"^^* denuncia- 
that we meet with in thejudgmentsin ttis case '''^^''''' «^' P''«t««tant schools 

i-ead|;;;^^^;;^Sr^ -^.^^^^ P-^on ^- ^^--n,.., you. Will you 

chilc^en'^r^f ^"^^o^t'^X^Z:! ^:r f- '\'^'^ '^-^ ^^^^ "- - 

t-ice t-ma. ^ ' '" ''''""'* to maintain the catholic schools or 

ameSnt^S ?^;ilf «^,^?^;^^-« the ruUn^ 

1890 was estkbiished, you Tdshrns vi^l^^ the tinie when the system of 

reading it, perhaps re^atin r Horno rVVl . • ^'''^'' f' Y"" ^ill forgive me for 

(Eeads%ectL l.f lUs Cl-nTf co r "tliT^^^^^^^^ lhe%arlier act 

the catholics and protestants'lu d a this ime' in 'if '"' '^' '^^''''''' ^t^*^nsth of 
from what it was in the year 1871 " Foar o^fh !" "^""""-'^ "^ ten years, ultered 

the Roman catholic members ha l' retire .ndcorj't''rM "^"^'^'"^^'"^ '^"^ three of 
year, ' &,, -. 3. It shall be the duty otSe boar 1 ("J'tn.'^r f '''' ^"'^ «^ '''^ 
such regulations," &c. (Readin- to the won « ,.^7 i " '° ^'''"^ time to time 
nspectors who. shall hk office during the pieasure 0?'!^" '•^- " ^« ^P?'^''^* 
the.." Then there are provisions fbr tl^ a^o£::X.;^iSStSS 
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taking section 12 at page 44, it provides for the establishment and readjustment of 
school districts in a rather remarkable and minute manner. The scheme is that the 
districts shall bo territorial, but at the same time the same area may form nart of 
or may constitute two districts, a catholic district and a protestant district or in 
other words there may he a catholic .listrict and a protestant district in the same 
area. It shall be the duty of the council of the n.unieipalities to establish " .Vc 
(Reading to the words, en.l of section 12) "shall have the same power •viih re-ard 
to catho ics. Ihen section U, sub-soction a. (Reads same.) Then school assessn7ont 
section -0 page 47 • I'or the purpose of supplomcuting the legislative grant, it 
shall be the duty of the boards of trustees," \c. (Heads section "5 ) 

Then section 26 provides for the case where more municipalities are embraced 
than orio in a schoo district and limits the school assessment to one cent in the dol- 
lar. Then section 2, provides this :--The schor.l assessment shall be laid equallv 
according valuation upon rateable real and personal property in the school dis- 
luc and shall be imyablo by and recoverable from the owner, occupier or possessor 
of the property liable to be rated, and shall, if not paid, be a special mortga-e and 
not requiring registration to preserve it on all leal estate." h .-. . ' 

Now, my lords, section 28 is a remarkable section. The corporations are treated 
as having no religion :-'• The corporations situated in a l-.cality where ditferont 
schoo districtsare established and persons whoare neither protostants nor catholics 
shall bo assessed only for the school district of the majority; yet out of such assess- 
ment they shall give to the school district of the minority a part of such assessment 
m propor ion to the number of children of school age, and the majority shall be de- 
termined by the number of protestant or catholic children of school age, as the case 
may be according to the census." Then there is an exception of cerUdn real estate 
and then section 30:-" The ratepayers ..f a school district, including religions' 
benevolent, or educational corporations shall pay their i-espective assessments to the 
schools of their respective denominations; and in no case shall a protestant rate- 
fesmntschwl'"'^^ "'"''' ^■'*''"'''° ''''''"^'' °^" " catholic ratepayer for a pro- 
Then section 31 provides for the case of the owner being of one religion and the 
occupier of another "When pj-operty owned by a protestant is occupied bv a 
Roman catholic and vice versa, the tenant in such cases shall only be assessed for 
the amount of property he owns, whether real or personal, but the school taxes on 
said rented or leased property shall in all cases and whether or not the same has 
been or is stipulated in any deed, contract or lease whatever, be paid to the trustees 
of the section o which belongs the owner of the property so leased or rented and 
to no other, subject to the exemptions aforesaid." ' 

_ Then section 32 :-" Whenever property is held jointly as tenants or as tenants 
in common, by two or more persons, the hoMers of such property being protestants 
and Roman catholics, they shall be assessed and held accountable to the two boards 
of school trustees for the amount of taxes, in proportion to their interest in the 
business tenancy, or partnership respectively, and such taxes shall be paid to the 
school of the denomination to which they respectively belong " 
fu .^^-^u ^'»«/\.^^fi"e to be school trustees, but I do not think anything turns on 
that. Ihen, 1 think, I may pass on to page 57, section 84, which provides for the 
apportionment of what we should call the school grant, that is the legislative grant 
ihe sum appropriated by the legislature for common school purposes shall be 
divided between the protestant and Roman catholic section of the board of educa- 
tion, in the manner hereinafter provide-l, in proportion to the number of children 
between the ages of five and fifteen inclusive, residing in the various protestant and 
Koman catholic school districts in the piovince where schools are in operation as 
shown m the census returns." ^ ciatiun, as 

Lord Watson:— The scheme that runs through these acts of 1871~if you 
will allow me to make the observation now— and 1881, appears to be this 
that no ratepayer shall be taxed for contv^- .tion towards Miy school except one of 
his own denomination. ^ 

Sir Horace Davet:— Well, my lord, this scheme continued in operation until 
the new scheme which is now attacked and impeached as ultra vires was brought 
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into o|)enitioii by thoiict of 18'»o Ki,i.;.„.f . ■ 

the H,ll..s,„nco o1' it nri, oxislV niir,r^;r'''M''''' "'''i^''' ^ ''"'"" think «lie,.o.l 

witb it. •> '"^"^ "^ """ "'0 anRTKlmuii act l.aH nolbing I,, .jo 

Tho Attorney (jknerai, .-Quito so, 

duce or';l.'';r': •-i:i::;^;'\;;iv';« ^-nv '<'^i«'"t;on „,. ,o 1..0 is that ...o p... 

«nd, as I uncierHtumi it, that o ' I J , j' , n /'^"'.'''•'t^"' "" ••' 'lonomi„atin„ai svHtom 
public HchoolH a.o no,..HO(..aria„ ^' ""' J'""^''^" ^''''»"'« "'""o ''ecoivo, an,l ,ho 

dono!;:;;;:ltX";r:^.:;u;m!"tr ittri' r^ 1' 'i^ ■•"•" "'^ *•' ^«^« -- "i.i.iio.i on a 

di«Wont p...tant .ieno.i..atii.:a::i ^2 :!:'l^:.r:t^rkt}:^^^^^ 

Lord Watson:— Suction ;i(» of tho -ict of msi i 
""d >n no cuHo .hail a protoHta.,t n ten u-. . h. h ' ^V^ ^'^P''"'* «" ^hat point- 
er a catholic .atopayer fir a protostant 'school '■ "'^ '° ^''^ fora catholicWhool, 

open ,o pay ratOH f^ il^v^n':^:^^^^:,^^''^'' ''^^ "^ ''-^"-'^ 

^ Sir HoKAc;/i)M4r-Ye ^ f S'"?.l : ''";■■'"';"". ""^ "«' - -"'■ko.i. 

undo,- the act oVl 881^1 'rnjlinrprirul^ ^^">' - -^— d 

ber8 bein.' cither episcopalians or pro^bytori. uh "'° ''^"''" P'-«te^tant rneni- 

Sir iToRACE Davky .—Nothing whatever ' 

syntc^;;:; s^s^r iiicw^sit i'"'"^'^ r^'*^ "^ ^'- i---eo found .his 

ci.e of the powerH whi.-'h hoy b" ie"o woroTno"' 'l "f "ccorclingly, i„ the ex r- 
provincc of Manitoba, they .^t TtlTo 'c oF^88, { ''r';.^" '^' logishUure of the 
provided an entirely new system Now mv in,. k ?'*• ^^° "'"endmor.t act. and 

contained in the act of 18'I0 and ffw. ' ^. i '''' '^^'"^ '" ^^e new system ? It is 
lordship.. It p,ovidos so far as t it rSll'J" ^'"'"''''' "'.''' •^"^'^ P«i"ted out to y n ,• 
" For the purpose ot supnlenrt n^ h^ ^ .'Y«."^erned, in section 89, on page S- 
council of'eac'i, rural mSE.^Xe'Tn? Id^ '^'^'"i ''' ^'^° ^^^3 of'^he 

the taxable property within the mu li3; ^ ^ ""?'' ^''''''' ^y ^-^^essment upon 

month for ^hieh school h J borSonen fn"" 'T'" u" '7'"'y ''"""'-.^ ^or e c 
c.pality during the current year; and froaeJ rchoor'r^' '^''^'"'^^ "' '^^ ™""i- 
within the municipalitv, they shal lovv tZi T.u f ?, ''"""'•^^ partially included 
part of twenty do/lars "per S'onth J ti^o^in th^m'.ni '". '"""""'' "" P^or.ionato 
school dLstrict which eranlovs m L h manner hereinafter provided A 

twenty dollars per -nont&^hTeTcl ;Tmdo\.^^^^^ receive^aidTum o^'f 

the moneys so ovied and collpcfpfl '""^''-^omp o>ed Then sub-sect on 2 : " From 

followingfpay over to'acSof di^^cTX\ ^^Ir'; " ^^'^-^^ of December 

cipality one-half tho sum of twontvdo I, rT , ' partially included m the muni- 
allotted to such district as her nbefoit^p oviJ^ ^1',^ P'-«P«^-^i«" ^her'f 
the mode of taxing, and then the lo.r «|.,f ,? \ • " ^^en there are details about 
provides for the pigment of sove '.ft "d:iEfto%';Xi' "'.'"' ''" •^^^^'«" ^«« l' 

o„t.KSnr?^«j^~£5^^tS^V£^ 

«>e.ng or the regulations of the ^p:=^^r'i^Z:Z:t::^X^l ^n 
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!.ot be .l.-omod a public school within tho moaning of tho law, and such school shall 
not piirtieipate III tho legislative grant." 

the ^;;:a ^d"!;:;;!,.''"^""" """ "''" '■" "- ^•■■"p'"'"^ - ^" ^'^ -■- - -'-i^ 

Sir JloRAcK Davev:— No. 

, i,Vr*^ '1"wJl -''^^''y} ".^'^ ^''"' '^ "'« I'oaring broadly of those intervening acts 
ot lh7l and IHSI in construing iho act of iS7()9 ^ 

Sir IIoUACE Davey :-I think they only alter it in .lelail. I do not think thov 
alior tho wide tcatiiros of it. "^ 

of IHTo"'^ ''^"^'■""' ■■~^^''"" ' '"^'"" ''• '0 ''«^"''" t" P"f?" a" ■■ 3-"" y^'f tl.oManitnb;t Act 

Sir lIoiucK Davev :-l bog y.uir lordship's pardon. I do not agrc- they have 
anything to do with it. -^ 

Lord Sham.:— What is the bearing of tho.o intermediate acts? 

.1 .'■ I .'L'^m'^ ^'^"^ ■."" '*''' '""^ *'^''"'' '^' '"^' ^'^='^ '■•"■ t''" pi'rposo of construinLr 
the act of l.S7(» it was either useful or pennissiblo to refer to what had been .lone 
under the intormodiute legislation -f 1871 and 18S1. I do not admit that it i- 

J.ord Watson :_Ono thing suggests itself. Possibly it niav be kii.I that the 
course ot legislation indicated what had boon tho practice at the date of tho union 

Lord bUANn;-iho practice, 1 should think, must bo ascertained as a matter of 
lact III tho construction of the statute. 

Sir Horace i)AVEY: — Yos. 

Lord SiiANi):-It may aid you in getting at the fact; but the question is, what 
was the law and practice when that statute passed, as a matter of fact ? 
. , ^'i- !l';«ACE JUvEY :-(Jertainly. Now. my lord.s, each si.lo appeals to the 
intermediate legislation ot isj and 18H1 and tho amemling acts u^ :!n an;imait,m 
adhonunum, but I will not trouble your lordships with much argument of ihat kind 

\- u , '''-ui ^'''1 "'* ""^' 1'**'"^ '''^'''' '^ '"'"1" •" '"y ''ivour in the judgments 
which It wil bo iny duty to read to your lordships, but 1 desire to piil it'oi ho 
broad ground, and 1 will state at once, if your lordships will permit no. tho broad 
grouu.l on which I put it. .say that neither by law nor practice was there any 
thing which existed before the incorporation of Manitoba with tho Dominion which 
in any way restricted what would otherwise bo the undoubted i.ower of the Mani- 
.oba egislature to establish a system of common schools for the* purpose of 
abolishing Ignorance and improving tho good government of Manitoba. 

Lord Watso.n :— The interpolation of tho word "practice" in the act of 1870 
rather suggess that practice was a matter regulating tho case of Manitoba as was 
meant to regulate in tho case of the provinces united by the act of 18.i7 

birH..RAC£ Davey :-lt is very well put in one of the ju.lgmeots in words 
which, without reading the judgment, at the present moment 1 will adopt 
A.tAT ^^^TSON-Accoiding to your statement of tho existing law, before that 
date there was no law that that act applies to, nor any ])riviloge 
•^^ iu ■"'^^1^?*= L>AVEY-Thon I answer what was the practice ? On page 92 lino 
do, there is this passage:-" I take tho meaning of tho clause to be that rights and 
privileges m respect of denominational schools existing by statute, if any such there 
had been, and rights actually exercised in practice at the time of the union wo o 
not to be prejudicially aftbcted by provincial legislation." That is in one of the 

ll^iSt" "f r"'' ?'' ^"' ^ t'P' '^'''' """^ ^ ^'''"'^ *^ '« ^ ^-'-y *"^ir statement of 
heicsult It 18 put as strongly as it possibly can bo put against mo. Now my 

S i ''" "1'''"' "^ ' '^? ^''''''''''' ^ ^^hy '^^'^ ^''« "« ««h«°l rate at all. s'^hl 
Jt aU The!'!'w .?• ^''f' T'' "'* '"^"^ ""• '"-'^^ '■"'■ '^^ "«PP"rt of any schools 
f. 1 r:\ ^^'^r^. merely voluntary private schools which any person mi^ht if he 
thought ht, maintain, and which persons of the Eoman catholic faith or of the 

X'tl?!^ o'^nt'^.irn:'^''''"" f'^.'^^!^ "'e^°*"'" partly by the foes paid by scholars, 
par Iv by contribuUons or subscriptions by charitable persons, probably, juid mostly 

< LiilahioT ''"''"■k' ''".' ""', "'^^^^^'"•i'y «o_voluntary contributions made by 
chaiitable persons who desired to maintain a denominational form of education, 

n t h« itn 7^ P''^"'.^®- /^ '*^. '? ll'«'e anything whatever in this legislation which 
33a-2f ^ interferes witl, the practice? No. If the Manitoba legislature 



li Tt 



»» 



M\\r/"i,v HC||,„„_ ^(„p„ 




t'unm,!,' then- own private vo|„„,a,y .e . ' „ ? '"' '""' '"'■'"""' ^'"■•' "'"t ol mmn- 






CO. 



iiH no law anil it is 



iiwav SM .,. ..,„ ' """^ ^^O tn.>,tinyiiished poi-Mon, to j^'ive himself 



away, mo to nay, 




ii,i,^ntor priviloL'o " a contrndipiinii Tn ♦«. ^ i ' ' ' "' " j"" "»« mc 

a riirhf ni. ....;,.:i i.' . . 't-ioro, 






e 
Id 



I 



Lord Watsov ff ,V I . . ' ""owoa to subsist. 

:aintaini:rout^-\'i'' nn ;tfche'lnl?nr^^ "? P"'"'^"" ^'^ --ted 

..y to the Huppoi.t of any othorsc o >! 'That ^ouhl £'1''^""'" '^•'"?''^ "^^ '*'*ble to 
iw Now when yon come to the 1 rd "n act ce^' ' .''"f '• '\P'-'^"«^'^' «ocurod by 
.CO .' At that time there was no law vvhicl^^woi d ...J }" '^° "''''"'"^' °t' prac- 
that money from him. '"' ^"^"'^ '"^^^ «""' ■ ■' ■'< y p :«on to tal. . 

Sir Horace DAVEy.-.No, my lord. 
, -Lord Watson :— Is that in-actioe or is it not ? T' 
8cr,pt.on by which you aequii-c immunijv ^' '""^'^ '^''^"^ ««"« legal pre 

SirlloRACK DAVEr:_It is ■ • 
lego 

strong 
COntril 

at all^" - ■ • "-^ "" '' fc'"°'^ "««' ot the population did not contribute 

.choS;!;;;'.. T''^;:^'' r "^j^i-li^ -^y .them too fa, 
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Lord Moiinis:— The chil.|les8 mo could hardK- he considereda class of per- >ii8 
hir HoRArK Davev :-I do not I -w whothor rhildloss peisons uro not a v«,ry 
good class ol pi-rsons. ' 

L'>rd MoiiBis :— I think not in tho context, 

Lor.l.SiiAM,:_lIaving a right or privilc.-o with respect to .lenoininationa! 
schools. 

Lord .\I.Htiti8 :_" Nothing in any such law rhall prejudicially att'ect any right or 
privilege with respect to denominational schools •'-they are talking th-,. ..'.out 
roligiou. schools-" winch any class of poisons "-it must he any class oi persons 
with reluiioii to denominational schools and not any class ot imlllhead.'d people or 
111 i||f!ss poii|ilo or otherwise, ' ' 

liord SiiA.Ni) :— What right or privilege .lo you say was preserved hy this which 
ihe c<.mmoii law would not have given y - ^ i j 

Sir lloKACK I)AVEy :— The right or privileue which might very easily have been 
taken away, maintaining prival- voluntary denominaiionai sd ,1s. Supposin.. 
for instance the I'uhlic Schools Act had enacted that every child throughout tho 
).rovince should he houii.l to attend a public school. 1 think that woiild'have been 
mtertering with tho right or privilege of having y„ur children educated .'.y adonorai- 
natn.nal school if you thought tit. Supposing the Public Schools Act had enacted 
that no person should be qui.litied to bo a school teacher e.xcept h^ pa,. ,ed c-rtain 
examinations, or to piif an extreme cu^e, that no pers..n other than u mer.ihor of one 
Of the protestant religious communities should be qualified to bo a schc .1 leuchcr I 
am iK.t putting an oxtieme case because your lordships know that up t.. uithiii a 
very recent period in this country no unitarian could be a school teacher I v law so 
that 1 am not putting at all an extiemo case. Jlowovcr. I will couHne mys, i' to say- 
ing It they had imposed a qualilication of passing certain government exam nations 
and ohlaining a cortiHcate fjeforc any luu'son could .act as a school teacher, think 
hat woul.l have interfered with the right or privilege of a denomination to n, dntain 
their own schools with their own money, and through their own school masers and 
school teachers; but I am unable lo see how theio wasatiy right or privileged joyed 
i)v tlioKoinan catholics so far as contributing or not contributing to common s. Iiools 
which was not in the first place at least equally enjoyed by everv other mem or of 
he community. l was not enjoyed by ihem as a class, it was not a prii-ileq /mof 
the lioman catho ics not to contribute to public schools; in the first place he ause 
there were no public schools, and in the second place because it was ecimilly a "ht 
of every other member of the community. It is not something which they oni ved 
'jua Koman ciitholics, but rjua inhabitants of Rupeifs Land, because there was n".. aw 
which compelled them to; but they enjoyed nothing r/«rt Roman catholics, except ho 
right which also was common to the rest of her majesty's subjects in XJuperi's L; nd 
ot maintaining private voluntary schools if they tluniglit tit to do so and out of au'-h 
moneys a-* they coul 1 collect by contributions from their co-religionists. 
,1 • -^I^'''' "ATSON :— I suppose the ground of the judgment against you is simply 
tins: 1 hat that matter is reserved to tho legislature' of the colony 

Sir Horace Davey :— No, they do not say that. Thoy give the go-by to that 
section altogether. There may bo a i)oint upon that, whether tho proper course is 
not to appeal to the Canadian government. 

Lord Watson :— That would be relegating to tho Dominion a particular subject 
ot legislation under the act of 1867, section 91, page 14: "Such classes of subjects 
as are expressly excepted in tho enumeration of the classes of subjecis by this act 
assigned exclusively to the legislatures of the provinces." 
Sir I?iciiaki) Couch :— Education is assigned. 

Sir HoK.vcE pAVKY:— Hducation is assigned expressly to tho provinces, subject 
10 mis, that It the provinces pass acts, or at any rate the i)rovinoe of Manitoba 
passes an act, winch infringes the con.litions, then there is an appeal to the governor- 
general, and the Dominion legislature may override the provincial act 

Lord Watson:— I rather think that whatever is shut out from provincial legis- 
lation goes to tho Dominion. " 
Sir Horace Davey :— The presumption is in favour of the Dominion parliament. 



X 



00 



MANITOBA SCHOOL ACTS. 



be ^^!^°^^^;!:t:zcrt:^^z^ " ''°"''- '" '""«'"- -h»' ™»y 

noniccl'.tl":'"' '""'""■ """■»=«"■"«"■ I «•.» putting it f„,. .h„„„e„, |,„j ,„„ ,^ 

have mei,lio„e,l. ' '""*'" ">■" ™"I<1 ■ntroduce such a s.heme as you 

f,;;,j'™'"^= ^"V :-I do not think ,o. 

anything onhe'kind ('"Xl'me.' '''°"' " ■"■''■"''"' ""■ "" P"P"'- " l""' it e^tclades 

Sir Horace Da VEY- Yfls All ♦>,.■* ^u i\ . . 

troduco legislation after there ht^ [ «."! n """""V^" ''^^'''*'"^"'« ^'""'^ do is to in- 
that i« the frovernor-gene al in • out . uJVr' '" *''" ^"™'"'"" ^'«ve,.„ment, 
given his dedsion that an ac doe^ nfVi; 1 H ^'"^•^'•"^^•^'^'"e'al i" council has 
^eet.on of the Manitoba Act Thr the ?!• o^'r'-'i'? ^^ '^' corresponding 
pass an aot for the purpose of doinrthl Mu ^^^''^""^'''^ "^"J" introduce and 
to have been done' b^ the proJJn^chU eji h ur^ ^tTT'!'''T^^ 
within which they can legislate. '«g'«>'iture. That ,s, I consider, the limit 

.uoh';rprovfsL"n~s ',4'u \'ave'u?d'r the' ^Zn^R^T^'^' ,f ^''^^ ^^"^^^ ""^^^ 
eeems to have been accepted by both o^^hr.? ^ ^^f^' "^'^^ '^" ^^ese details. That 
operated for a number of yearsj^ '"' ""'' protestants as satisfactory. It 

Mr S^-S'tonte^™ a^J" i^^^^^ ^'^l-'-^'y bad, according to 

make .t intra vires if it was originally"«iJ?« ,^7 ''' ''"'^ ^^^'l^'^^^en^e cannot 

^^^^^^'^ln:^l^^^S^^\,^'^ 'rr^^ 'eginlature, and 
Bo..n,03nament would'not hav?^;;- ^i. oF^Sjy^-l^riS^HllU'i? 

^^^rn^^:^^^::^l;r;i:^::^^^^ - .. .oo^ing nt the words 

jn relation to education subject anracco, d h <^ o'^h ?. " ^"^' "^'^^'"^i^'^'y "^^ke laws 
there are the provisions. It is not nSessarv for t ^"«^'".'^' P''« ^''^ions " and then 
should be very loath, if I were asked o2o2 o allVT"!^ '^'•'^ ^'P'"'«"' ^>"^ ^ 
that they had the power to pass leSs ation on «H,f ?• ^^ dominion government 
cept in accordance with thole condf ion. H. «ducat.on at all for the province ex- 
express an opinion upon that '°'"^'^'""'' However ,t is not necessarV for me to 

to the support ofdonon i muional schoo \l n^° ^"'T'' ''"'' '° ^'^bscribe^ largely 
certainly that is rather an d ct mot" bv hichTho' '7f '' !' "''>' "^"^ ^^«- ^ut 
f'ons are indirectly affected. The same ?nn^ If ^\'^S^]\ and privileges of par- 
may be imposed. The more tLes a LrZi I as"!"' ^' '" .'* '^ "">' ^^^^^ ^^^•^' ^^liich 
generous, and 1 do ,iot think your iXhns w^^^^ Pf^/"^ '^ '"'^ ability to be 
com.ng ^i,^i„ ,^^ prejudiS SJ S ^'V^^"'" "^^^^ consideration as 

The.r right an.i privilege to^ sTbsS be to !^lnnM "^^T T^ P'-i^i'^'yc-^ of persons. 
It was, although i't may be .barowin<; toihe ar^^' '''""' 'r'"^'"^ '"'^^^•^'y «'''«re 
to.pay, their means of subsc bZ i/lrds t^ /""''"'"'P'' '^^'^''"» t'>«y have 
crippled. oscMDing towaids the denominational schools maybe 

nomiliaSnT;^;;^ 0?tn'f tl^Tv^Il^'^ ^'^^ T? '" ^^^P"''''- -'^h the de- ' 
of anything either in law oi pi^ct co v^^^^^^^^ '" ^°' "^"^ ^ ""^ ""^ «^vare 

Puperfs Land, before it ,., J-^ :^;j^P^evented^^^^ _^^^ 
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schools as ho thought fit either in competition with anv existing schools or other- 
wise. So that there is really nothing in that. Vour lordships will understand that 
I can give full force and effect to this section with which wo are dealing— the words 
" have by law or practice." My lords, in the first jjlaco in the very undefined state 
in which law stood in Hupert's Land, which was governed ity a private trading com- 
pany subject of course to the crown— it was not a crown colony and had no le"is- 
lative assembly or anything of that kind— it may well have been conceived thut law 
strictly speaking, and entitled to be called law on ihe strict construction that might 
be applied, did not exist, and therefore they used the words " or practice " to cover 
any rights or i)rivileges which had grown up in the course of the government of 
the Hudson's Bay Company, though they were not strictly speaking law. But my 
lords, I can go turther, and I can suggest many cases which would satisfV those 
words "right or privilege by practice." My lords, it would prevent the legis- 
lature from extinguishing the voluntary schools by taking all the scholars away. 
Your lordships remember that you are now dealing with legislation in a very 
sp-irsely inhabited country-, and if the legislature had said wo will oblige every 
child to attend a public school ; wo will not allow it to go to work until it has had 
a certificate of com])otency from a public school, that would then have practically 
closed the denominational schools, because it would have made it necessary for 
every child and for every parent or guardian of a child to send the child to one 
of the public state schools. Or if it had imposed, as I said before, a particular 
qualification, religious or otherwise, on the teachers in any school it would have 
interfered ; oi' if it had put children wlio had attended voluntary schools undei- any 
disqualification as reganis public employment or otherwise afterwards. There are 
numerous cases in which those words "right or privilege existing by law or 
practice " might bo satisfied. But, my lords, I confess*! go further and say there 
was no right or privilege of exemption from public taxation for school purposes 
because there was no public taxation for school purposes. Such a thing was unknown 
and did not exist. There was no exemption known to the law. There can be no 
exemption from a thing which does not exist and if there was no public tax imposed 
on the ratepayers and taxpayers of the province of Eupert's Land for the purpose 
of education there could be no exemption. 

Lord Watson :— 1 think the case can be put a little higher than that against 
3-0U. 1 think it would bo more correct to state that there is no law or statute under 
which they could have been called ujion to make such a payment. 

Sir Horace Davey:— That is quite true, and therefore there could have been 
no exemption. There was no law or statute by which they could have been called 
on to make a payment towards this denominational education, ft is equaWy ultra 
vires to tax Roman catholics for Roman catholic schools. 

Lord Watson:— That being the state of the law, do you say when the law is 
altered it is not altered to their prejudice ? 

Sir Horace Davey :— Of course, whenever a new tax is imposed it is to the pre- 
judice ot the taxpayer who has to pay it. 

Lord Watson:— 1 am not prepared to say, where there is no law before, a new 
statute may not alter the law to the prejudice o^some people. 

Lord Hannen;— That would exempt them from taxation forever. 
Lord Shand :— The words of the clause are that nothing shall prejudically affect 
a right or privilege with respect to tlonominational schools. 

Sir Horace Davey:— What was the right or privilege of Eoman catholics with 
respect to the denominational schools ? 

Lord Shand :— It must bo the right or privilege that attaches to a denomi- 
national school. Thai is the thing that is saved. 

Sir Horace D.wey :— But which right or privilege of Roman catholics with 
respect to those denominational schools? I will put it as I think fairly, and the 
highest that can be put against myself. They had a right to maintain exclusively 
Koman catholic schools, that is to say schools the teachers of which wore appointed 
by the authorities of the church, and in which tho Roman catholic tenets, doctrines 
and worship were rigidly enforced on the scholars. 
Lord Morris :— How was that a right? 
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What do you say sub- 



Sir Horace Davey.— By practice. 

8tric%^tr::c^^l£ht;:ulrni\rt"woS rr?" ^'^^^^-'■•^'^t^ they are not 
practice. ^ ' ^ ^"^^ woul in a large sense, as thoy eirjoyed by 

righ^.onfurC7u!;&^^^^^ ;'f,t' - ' ""derstandyour argument, except the 

I do'noi kniwThf^^^^^ with by legislation, 

no penod of our history till quite modern ^timel ?f iM ^ ''''''''\ Certainly, in 
any such right throughout tl ■ BriS dom Zf i^r 'f ""^^-•^^^ 'here been 
schoo hn England until a very recent period Jl To' """"'•>"" could maintain a 

but I believe it is only within a rcce„nS If/ p"'"'"''''^ ^"^•'■^'^t tocorrection, 
schools in Ireland P ^'"^ ^hat a Boman catholic could leach iii 

^"nJiTK ^I)7vKv*L'S ;r '^"i ^^ '"■ ^^'« '-^ """^-^ years. 
b«t it i. Within l^i^toHcal times^?bat^I.STi;t^,^-^TCttt^;^^.S 



abstract ri^rhf n,H 7 •, '' '''^^ Uiat has l»een so 

W Sl^Nn i^s" r :::^r'^'^'? -d somethin 



the 



privil 



Lord siiAN ; rs ;r ;.nr'S 1 ,r' '^'^f^^'"^ '""^« ">"" ^onc:;i;^ r 

whicKisSirL'f;;;;^'"" ''-■*' "''"''' '>-- ^een deany infringing 

iSiSti^^.-^^^^ 

^^- Holir dIJ^^ZS:;^,;::^.-^?^ ^-^ Morns has put. 
disability on them. ^^ ^ ^^"*' ^'^'^ '""«t, or imposing a disqualiHcation or 

Sir'nor^^iT^^^''^ """"''' ^° ''^^ ^"'"'^^ thing, 
supposing thty^said'no'p™ 'Zin,?^''"? '"'^ .P"''''"' f PP«i"tments. For example 

Manitoba f,"",L.irg7ta.„t"°TlS Xinc7„,' MnH,,'!,?""'; ""> P"^'"™ "f 

1:o:rMor/""-^raf ''■"'■■'^'''-^ i!p-°«n?f'ih ;? o;;i?,' ■'"- " "•■""'« 

con.ompl, ";"r„~^.'-'" """" ^'J- P-""ar that in the y,,, ^i^,,,^ ,,,, „,^^. 
i.it^^ZSj""-'' ■-''"'''•' "">. I -i" "" think ,hnt it i» » a, all. I. is to„e 
lesiiSmTpa^oVa eWi'rto'll^Srf,^^ ?"'"', """ '"'Pl'o-ing tbi. 
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^^ pracU^'lhicnher^d^iM! ^'^''^^'So^^^ ■'^'^r^ ^« denominational schools or 

, Piacuce wnch they had at the lime. What privilege had any class of no-sons in 

I Manuoba w.th respect to denominational schiols b/practice L h^ ye^u- ^87^ 

th.t^h "w'-^'T'u~*>'""'*''^'^'''^'^^'''^' the' practice vvas alUo.^an Vav is 

llt\P "?^'« "";?'^ ''•'""'' ^' '^''^' '^"'^ *^^P«"««. "'hich 'hey supn,^t^l o" nS ^s 

the| though fit-the support of which was thorou^hl v voluntary,' and it vas w thin 

: ;ho;;,h"r^'""^ "'•"' '^ ^-^^^-^^-^o, ..r to d^p.^ to maintain or noJJ^lle? 
! Lord MoHiiis :~And that is preserved. 

Sir Horace Davey:— Yes, that is preserved. 

scho^^;^u?s:^a^^^Xt^a2u^:'r" ''''''-' '^^''^ ^^^-^ - 1-^- ^^ --•-• 

Sir iIoR.4CE Davev:-! ask how ? and I am trying to analyse lint Thit is 

■ exactly what 1 am directing my mind to. an.i that is thepSow ich iflm.iv 

say so, I respectlully say your iord>lups will have to dirJcft yo r n) n N T e?e 

errt7.5ra: o..r'^'"'"'"'^ '"■ '^'' J-''.^'-^"^-'. ••'"d l.orhaps it ^ould well f I 

yeie to lake an eariy opportunity of reading the judgments, because the whole of 

mrsn;:;;;;:^?.:!;^"'- ' '^""^ ^"-^ -^ eight ^dgments m :,!^ thJt,;5 

SirHoHA^ B^^r!^:^'^'''' '' '""^ '''' ^'"--^ -'-^--^ ^'g--^ yo" '^ 

Lord Shand:— And what in the courts below? 

Sir Horace Davey:— Both in my favour, xiiere was one Mr Justioe Dnbiu. 

who was ncr'iiriKt nm WU..t T ... i- ■>^» v^ >i <v-> win., Jii. J USllCC tillDUC, 

1- w..r , "^k , • , '^ ^ '''"^ P''"''eeding to point out was this. Hyou -ay th^it 
It wi s a righ and privilege not to be taxed for the support of other schools ii w-' ^ 



.-« ' 1--V -"-■■ '^'^'^ 'in uuu Dunuui i;nargou lOr {i 
I was a right, and privilege of the Roman catholi 



particular R„„u;, c.uho'i;o-;rt;,;rM';j,'„;i;;"':: A°„n.""ir^l.7W^^^ 

a cla^s?''' ^^''''^'" ■■~^' '' ""' ^'' ''"'^^ ""^^ P"^-''«°« b"^ the privilege and right of 

Sir Horace Davey : — AVell a pIjisv; of nor r,nc t..i, ,i i 

clas, or take any other. 1 wm'lA:^;;^;;,,'^:^^ utntl^^Z^T TU^ 
igM and privilege of the Roman catholics as a class was L cont i'bu e ; ch Jms 
thev tl,o,n'r.'t fil'' ""T'^^'l "^ '^-•'^ ^'"^^ '''^"^-^^^ «t to the support of suhrhool 1 
cmaii^ut wh"tl "1''"',^/''^'''^ I'"'^ " compulsion on ihem to conlHb i e a 
tr";\r.y"other^s'ohl?l!:i" '^ "' '"' '^"^'^°'' ''' '^ ^^''^^^ •^^'^^eir own denomim: 

f>o,n^^-7;tncirro;i:;;£i^;;^^^^ ^-^^'^^^ «^ --^-^"^ 

Sir Horace DAyEV :— Yes. 



other 



LoRo SiiAND :-And that 'the right or privilege is as broad in one case as the 



.w„^\S'Se'i;is:;;;S;^:r;:i:r^^V!£--,2Ss,a%E'-ii;s 
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own ehurel. Indeed sonfe pul Tnd d pe "on" '"if TT ''' ^''^"t '^^^^^■'• 
wasfffleientand the onlv school vvifl,in 7 P*-^"^"**-." * '.^^ Roman catholic school 
it right, thou^-h not Ro2,. cSl c o ,1?;!^''^' ""'*' '^'^^ ^''-"^trict, would think 
.chool. 1„ that a right ani pStgo Ih.u's^.l.I'^S^Sr'''"^ '^ ^'^^'^ '^ to that 

i<^^oJ;:Z^:}];;;^Z.:^n'':,::^^^ There .ay be 

the class that M.ppor,od each oAhl>rdtVSioT,r^^c^^^^^^^ '^ "'"^'"^ '^^ '^ 

Sir Horace Davey:— I say so scnoois. 

Loud Morris :-And the class" would be subscribers 

clJr Srighf^"cri.;.^i^ejroVtl. e'X/tr^ '^ '^.^^'^^ '^"^ P'-'^'"«^« «f the 
again-is not t? contribute a 4i?ledollar"f.7i'^^^^ T' *f"' T''^* "^•^■'' ""«' o^'^r 
school or any particular school ^ ''"' ""'"'" ^*''^ think fit towards any 

LoRi. .Aloimrs :-That could not have been the practice 

bir Horace Davey :— N"o ^"ooii, f 

justa'iTotgi^The'a^^o'flhTrsfofEo^^^^ "« ^'^ --that it wa. 

would be affected as mS if the v wo roJl I "'I't'^"''^'^ ?f presljytorians, that they 

tional schools. Thai Ms hi I ^.S.^ o^ f^^^^^ ''r.u ^'^^'^ "^^" """ ^'^"«™'"- 
surely the practice of Roman cathoMcs at hi Mmo^n V" '"^''^ " P'»^-tice," and 

-of thechrss-was to .ubsc^ib^to;Ld^o;^!;^. hoofs P'-^'^'^^^^'-''^'- '^"^' everybody 
stanch" ^T:^^;];;^^],^;,,^^^ 'here were gene.-al schools, fb,- in- 
Therewouldbe^nlyone I wouldin krV'T'*^. u'°* "?'""tain three schools. 

right and privileged ^l-elv to do as thevthori^'^^^ ^^'f^'"'^'" "^'""^ '"'' '^° 
as they thought «t. That wis hofr .S "i'^ • 'r"^ 'he class of persons to do 

privilege, either by 1^701 Tractre ^hieh '^ P,T"'^S^- , I^""" find\>o right and 
bishop't affidavit o^n which rdfa, ce 'is f, 'Lr^nnd r"'"']!'' 'J'"'- ^t is the arch- 
once to that on page 13 of the record' h1' uVu '•e*e»' 3'our lordship's at 
tinuouslyofthiscoirnt.v8inV]84^ „/^" ^ ^""^'i J ^''^'^ been a resident con- 
as bishoJthereofsSt^heJ^L 1850 nndP"''"'" '}' ^o";'-'" catholic church, and 
of the said churX'^EatTt^ Roman rthT- t''t^>'chbishop and metropolitan 
aware of the truth of the laUert hereiT h;^?''p;it";?t"i; ' "'' ' am personally 
the dominion of Canada, passed in the 33rd ^e-u" of t h! rl fT''^'' "* the act of 
Victoria, chap. 3, known as the Manitoh. a!' a '■^'^'' "* ^^'' '""J^^^^y Q"een 
issued u', pu?su.;nce thereof the^eex^di^^hetc^.Xv' '''' "'•^".- council 
province of Manitoba a number of effoHiv« J Ii r ^ Tw".'''^ constituting the 
weredenominationalschools soL of ,i.im h ^^'°°'' ^? children. These schools 
Roman catholic church and Th«, ^^'"" '•^^"'"ted and controlled by the 
meansnecess?ar^'or le ^uppor 0? he^Il?"' fPT''"'.' '^^^"^"^in^tions. ^The 
some extent by "school LsSdbvLp^L?r'''^ f""?'-^ ^"^'''^ «"PI''i«d to 
the schools, .nd the resrvvil IS out of thl A ^TT u^ '^.^ "'^"'^^■^^" ^ho attende.l 
members. J)urin?Ahe nm^odTfl^ /. ^ ^""'^^ °^ the church, contributed by its 
control over, "h rchools^of ttto^stlnt Z'^ ■''' ^'^''''^ ^".'^ "° '"'^^-^^t in^ or 
protesla^td^nominationsld .L^U^'ri" ,,T^ ''^"^, the members of the 
catholics. There were no nub ic chooTs n'fh ''' T'*""' ^'^"^ '^''""'^ «*' ^^o^an 
bers of ,ho Roman cathoTic'^chlh r, ' r^.^.h^ of state schools. The mem- 
the benefit of Roman cat mlic oh l7lr«n' f i ^ ''^'^"'' ""^ their own church, for 
not contribute to tC si n't of 'uiv otTe ZT .""' T^!': "^"^''^tion to, and' did 
therefore, during (be E.d /cSd r ^''r^ '"^""" "^ «^l"«'^tion, 
custom an.ij)ractice,seEamtefrr^^^^ ''''''' ^« '' ""^tter of 
were all conducted accord .J to the dist?,,.^!- '" ^^^^'l^'^Y, a-^l their schools 
as herein set forth. Roman ^ithoie so r!lh T' '"'/ ^''^''^' ^tMioman catholics 

workoftheRomancatZrcX'ix'rTS^^^^ 

or the children of Roman catholio ,>nr„n/. .'.L""™.-. '"^^'y" considered the education 
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?■ , „i , , ,,'<'■" r'" "'""'"" ™'^''°''<'*' '^ '"** '«''^'o measure the children'^ 

I X hd::d'f;onr^'^he'cffiHV'''''l""' lai^ely abortive'if religious o^^^^'l;: 
jexciuue.i t,om t. Ihe church has always insisted upon ts children roceivin-r their 
leducation m schooh. conducted under the supervision of the church and mn o r 
fbemg trained m the doctrines and faith of'the church. In educa ion ^3 io.r. 
: catholic church attaches very great impo-'tance to the spiritual cu ture oAhe c 
^and legards a I education unaccompanied by instruction in its rel^mis a' nec^ as 
I possibly .letrimental and not beneficial to chil.iren. With this Sar tK cli rch 
Ihlll h^tl^"' "11 teachers of children shall not only be metnbers of . • uk! bu 
s all be thoroughly imbued wi.hitsprinciplesand faith; shall recognize its si'tua 
Jauthority and conform to ils directions. It also requires that sucl^b.tks l/e' e 
I chools with regard to certain subjects, as shall combine religious insmieiowh 
I those su^ects and this applies peculiarly to all histo.y an<l pl^lo o, hv Th^church 
a retrards the schon s nrmrwin,! <'.,n k,. .i.„ i>.,i.i:„ ci,.i i'' . . ' ",'r .l^'v- ■^"^tnuicn 



i!^'!'*!' !'",''^?'^'r; provided for by thel'ublic Sch .oN Act and bein;;-Va;.'i;8';;f iho 

>' Queen V ictoria in the SHnl year of her 



reign as unfit for the puPpose --t eduSL^he chi ,;n m th" ^ 

catholic parents will not attend such schools.- Now , here . sso ence '• I rhe^ 

than countenance such schools, Roman catholics will revert to the system in oner 

on previous to the Manitoba Act, and will establish, support an ^,?ai Uain schoTis 

..accordance with their pr nciples and faith as aforementioned." Xo w n v I <m 

i r^.flr f"'"^ ''■'"*' ^ '"^ "'">■ '^'^ ''' 'i'^°''^y to do_exactlv. It apnea s' to me the 

3o.^ti;'it'^'Twin '^^"^->'- if y-.-'^intain this Public ScEs Act iM^ll 

ao-— what.-- I will resume the exercise of those rights and »rivilc4s wi h 

iT'^-'pStTuurnr'' iTr ".'''i^ ' ^"^^^^'^ by pi:acticebefoKu:eM ni o ; 
sa^'act- h?P Mi. T. ')''''? with the system of education provided for by the 
fi fk T 1 . ^^''i«"l« Act,' and are perfectly willing to send their children 

lur. i.og.in— buch schools are m fact similar n all respects to the schools mni,, 
[tamed by the Protestants under the legislation in force immediatelvnStrt^^ 

|po ni out that the archbishop (to use a vernacu ar expression) .'ives I imsolf uwiv 

I ^ lei r^: '^??"' ^i'"^'>l* • • '}' ^'"•«'*^«"« •■« ^i'l^ .eve uJitS^the no t^ 'n 

- 1,1 . i^K '''^•'*'" ^''*^ Manitoba Act came into force, and what he seems to 

diead ,s the competition of a free school. Supposing ho is •i-Mit-su p HnTiTis u 

teLns rd Itltbe f ^n ■^%''''i'' '''''"^" ^'"-^"^ from taxation for the presby- 

omnet; i'h ,L f.^.^^^^ '^''^T "^" «J"«'^tio:,. They will still 1 ave to 

SeCltmhis that .h'oTn^'rf" °'; ^^"'■^••^"f f^^^'""^! or .rotestant schools. 

nil h/no \^-\ '"" ^^° competition does not o.itor into the ri-'ht or nrivileye at 

s^eq nllv'a rfX' V'^'' 'l'' ^'l-'^'^" "' '^'1 *'^ ^'^ ^'-'•^" e-atholic^'a^'a 0$;. ' 
IthioucW ^ ''"''»" ^* every other religious body or denomination 

bir Horace Davey:— That was in 1871. 
Lord Shan.) :— V7fat was dealt with in 1890 ? 

IboardofedTcatr;.?!'^'''''^"'^" accordance not with the advisory board, but the 

Lord Shand :— I think it is the advisory board 

Lor, S;!^vn^\'^'^''^~^>'» J^'"'''^""' '''y '°''^'' "^ i« i" "bis act. 
Ihas bee the nrnTtlr' ^T"!i!° ''''' T''*" """'""^ ''^ t^"'- ^^ ^0" ^'o^l^l tell us what 

fact there is reEu fn ""^''^r.*^"^; ''' S'» y^ '^"^P^" '^ '^"«^ ^^^ether in point of 

inore IS leligious instruction given in the public schools ? 
I oir Horace Davev : — Yes. 

Lord SiiAND :— If so, what" is its character? 

Jir Horace Davey :— Po-tions of scripture arc road 
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the p^p^ii^rSo:!^':^^^''''' ''''■''P'^'^ - -ad eithe,. f^-on, 

and .omo simple prayer ^uehVXlord?";^^^^^^ ''"''^''^' "«'« ov comment 

the mornn.ff Your lordships will HooolmJviZ t '"^ "'\ "^^r"'"- ^^e school in 

Sir" HOKACE DaVEY- " Thn . J- ' 

seloetions fVom the authorised voSilf oTtt Biirn"H''T"'*' «^^h« ^""«-i"^' 
Bille. The use of the followinL/fonns of n :. ^''^-'^'^"'«3' version of the 

his.oneal parts and from the Gospd and then f ? ' "'f ^'''^" ""^^^ readings 
IJ which jour lordships will ivad'^ Vfv lor 1. / '' u' " ^''''"' "^ P^^yer on paye 
Ihh-'r^"- Bryco, of 'course, moJo or Js TrtmVSv! "^'''"' '"/«'^'j'he affiffi 
aichbishop's affidavit. Professor Brvce wS^« V ''• *"" J'"«° "'^ '" »'eply to the 

on page ]8:_"That I have been a Josident .? '^J""^""'''' '^' Manitoba colleje say- 
year 1871." rReadingdownloho wirl^^^ the provmce of Manitoba since X 
bei.ef that this sysle7n joined wi^h he nubMo'^Tho^l '"" '"^ :' ^ ^'""'^ '^ '« ""' «™ 
produce a moral, religious, and intellt^ people .•°' '^'''«™ ^'''« P'"'^'-' "«-'«') and will 

'^^^1^^;^^^ J-1 more about the evi- 

nn. f'""''-'' S"-^'^' ^I thinlc\rS 'rem^;rm\^v h?' '^^e or less argumentative, 
one but the previous one does go to this.!^^: f^;'^ *'" "''"l" *« ""'"^ "-^'ont to this 

" ' Lo'rd 2:^!^s:V'''' "- -''r^o-h%tt.""^ ^^ -^^^-^ ^-^'-'-.^ - ^-'t 

on th^'^a^^^^^^^^^ Jiomanrthoncs ''''"' ^'^^'^^ «^oJld'bo any conscientious objection 

oir Horace Davef • Thn., t .„, >,. 

men.ativo. 1 desire to aVgue.hL queslio,v,I a nltf T ■ ^ '""'^ '* ^^'"^ '"'''her argu- 
r.o proclivities, and "rgueltsimp ^^^oL ^^^ S^^Jf ^P^^'a' porsonaud havtng 
thecons ruction of the acts. Yo u- lordshiri II «; • '"Tu- ^' '""'*' ^'^ ^''^^^^ "P-'n 

or ng^:;^So;^rt;:^S^r^''^^'^ ''"'•" ^^^-'" -^-e to the state 

Pol^o^s aSt^:^:iel7?%i; ^U'rXVl! '""'"''{'f' ^^ '-d- There is 
the province of Ma'niioba. Th;U schools wMoh^' ^T1 ^ '"^^'" ^^^'^ '^ ''^''-dent in 
Mam toba entering confede.^ation l^^e so a. ^s thr;:" °'^, ^''''" '" *'^« P''"^^"^^ o\ 
pnvate sch.,ols, and were not in anv way ubiect to ' .?'" '^^"' concerned, purely 
any way receive public support " hIis rh« h„ m '"''''° ''"'^''"'' "o^' did they ii 
«'Peg. " No school taxes were eol lected tv J^v U"'?'"'"'" '■*^'' '^'^ '''^y of Win 

oo?;ri'f " l^^^'T" ^""^^'demtio lanTtheJe w^erno"'"'^ P'"T ^" '^^ Province of 
could bo forced bylaw to supnort anr o ' . Jf • '"^'■*"' »>y which any person 
public revenue of any kind then couJcted wl'Jh""'' f'""''''^- ^ think^innly 
Ihen John Sutherland says- " Fo. h ? • f l4 customs duty of 4 per cent " 
resident in the province ofMani.obi " " ''°''"'' '' ^''^^-^'"'"^ ^-"^ I ha"^'. been a 

lordships *Jee^''^foy suninTef rCfo'Th^^^^ •''^■^'""^ ^^ ^l^^^ ^■»^<0'"s duty your 

government regrant a certa n pZion out ofThrV"" ^Tr^""'^ ""^ ^'^^ -DomS 
l>.'OV,nce, but a portion of ihe'p ovhicia ?^vl "'''.'^"'"^"ted fund of Canada to this 
Whatever considerations appliid iey win d «?." ^PP' r^,*?-tho legislaiivegran 
applu'd to the maintenance of non seit.rrh, schLr Pr"""" "'""«>"« «"-^ffht to be 
between the legislative grant oi t nf fi schools. I cannot see any difference 

duty upon the%eople a^S' Uietll "rijf ''^^'7 "'''^'^ VV'^'^«^ by -^oms 

tnoo! r..to. In each case public money is being 
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'^^£^^^l::S::fr:.i^';;;:;^^^^ ^^ ^^e ^oman cathoUcs 

moneys towanls th^ maintenanceVJ^ri'^.n i aU na Is d/cnr "^ ''"' '"'^''^ 

application before incorporation and each rol i io IT. i ■ ^'^'''' '^"^ "" '^"ch 

portion of tho taxes which woroZd o h h' n h ^' V'^^^ ^" objoctloany 

school. It seems to me that argumTntl ^L ?ll '"'T' i''^ "7 '^^'"^^'"i""tional 
it come, to this that there can b "rs a e-S o IhriTatTll l" "'"' '"■^V",'"' '''*^" 
nation will object to any le-'islativo <.m f h f i "'.'' ''°^"''"«i' «"f''' denonu- 

school which sadenomimtona sch^ nf n" "n "? "* '^"'^"^ '"""^'y-^ ^o any 
catholics will object Jo mJ'S mo el b^r.nn"" t '^/''T '"'•*^''>"- ^ho RonJn 
prclestant school, and the church TKan 1 Si ' '•'V'''' '^" "^'['"^•^'"^nco of any 

tL V?"'^^^ Davey:— \es, if it is not non-sect.'irian 
l.ord hiiAND :-.A,)art from religion altogether? 
of iml ^"''"'' '-'^''' '"^ ''''■' ^^^ «PP"«-t-n "^- public money under tho act 

rr^^Y^P^^":^:!;:^ ^^"^° ^-Mhore was no ol^ection 

^^^o^^^lu^::::::^;^^ --^SSU Thepartles 

Hinglo dollar or'cen ofp ub mtCto I m"h'/' ^""'^ '% '^'' "Pl^'i^'^tion of Ly 
non-soctarian teaching SrTnrTmivftionH boZ 'h "'" "^ '"^ '^^"'^•^"'^ ^"'' «'^^'*^'- 
contribute towards the non-sectadi school h^,^^ they say we were not liable to 
we were not liable before the a to c^ "a l.f,'^"';; r''^''«"« !«'|7 '"ight say 
another denomination. So it corses to th 1 tl vt n "\^'TTT ''^ ^'^° ^^'''*^«''^ "^ 

Sir HoiucB Davey:-! <I<, not say ihey would.' 

uonai Sho^rsrd!::,^^^ 'trsir ' ""°" '<■ ™^'"-"' "■» "si-" »' "«"<""-■ 

members of the ci,rch of S, rom""^" in irmt,' ,5,? , ^°'""" """j"'''' "»'' «»« 
which are partly contributed bvul tow, rdftT ? T'V '"'° »PP'J'''g mo-eys 

of our own .lonominallMw ^ '" '"^P"" <" '^ool, other than those 

.heir''„whfcl,ooir~''''"' °'""""'°" '" "■"' '""y «- "« «" pay for anything but 

cu,tetst«ro^z pTo'Jjisr JcX'^;S° 'r«^'' "•'■'"t ,-« "-«^ "7 
K«:^r„:iSci"a:x:i€"^^^^ 

S£t?;o'i;3;SHrFu^'T 

by the gen;ral taxat^SnT e coTtrv' to f/.^^'' /'^/?*^'*°'' ''^''^' ^'"^ '^^'^^^ 

the support of church of /n<7lanH !r.wi 'a>-'"ed partly by taxing us towards 

Beet or denominatioi;- ^ ^ ^ ' '^^^'' ^^ P'^^bytenan schools, or any other 

Lord Morris:— How would that ureiudiciiilv -iffoff :fV-. I . ,, 

Sir Horace Davev :_1 quite agree. "^''^ '^ ^"^^ ^'°* ^ ''''^^^■" "' '^ '^ 
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wouK^U^'^;i;^:^?£';^,S^^ r^oganWase and Ban-otf. ca.e in, they 
in-ojudicially atfcH-ting ihorS; ''"'^ ""''" ^"^ ^''"^ '^ ""■'"•^t'y «»d 

bii' Horace Davey- Yon will ^,J m in 

treated a«projndiciaMru J ./tl/olo.'^n^ ""J"'"/? "."'''"^'hou,. It i« 

Jirivilego which tliov had I Tnl. mJ n ' . •'* " ?' ^7 't««cting somo riyht or 

in council "''" '"^ ''' '^'''' ^"'^ " 1'"^-' ^^^ "Ppeal in this matter ,o the governor 

a Po^J I'trt^^I^^^^JS:-!-;^- ^'-' «"" ^'^^ -y be 

rhe Attorney General .-Steps were tal<en. " 

their ;el.d3Mn';h;;;tv'.v 'Sv?r' '^^ '"^'•'/^"^^ ^^''^ "«' i-^ bad. Then they ^et 
any appeal.^ '''^' "^'"'^ '^^ "«' ^■^'i""« ^^ fe"> ^o thogovernor in council «!>;>„ 

Sr'd MZr'' 'lather' '-^'^ ^/he governor refused to interfere, 
to ha4 goneTo'theTtern" glray'"'"" ^'^^ ^''<^ ^^''"'^^^ ^"^^ ^"'^^ have been 

but ';^in:;rcfiot'a'lTsVo^^ ^"«"^ ^^^' - ^bat contention 

beforc^his oou rand to " ni'i tc yiu HoXhr'^'^' '^'"''' '^'''•^ ^'^^ '''' "" '^^ '"^-t" 
lity. ' i"^itt }oui lordships deeiMon unfettered by any techniea- 

n rn^^X^^:^:i^:.^ix ? '"'"""'" ■' ^'^ "^^ ^^ •^"'•^'"'"^"^ «-'^« 

the w^cf " MrdS^;^;^;^:^;;-^^^^ ^fy^^ {« not a technicality I withdraw 
court upon the cons.ituUonTl aspect '''"'' '' '° ''"^'^ ^^-^ "P'"'«" «^" ^^.s 

but ui'uy S':: \io^u'::L\Ta't?. -r. Sir""' ^r":.'*^*^ t:' ^" "'^''^^--»' '---,■, 

of a rate it must give thS mode Kf^'ng Ihat ^o'^ ^"""^"'^'"^ ^"^'^^^^ '^ "'^^■'''^^ 

thatl'a't:;?;^.^:^;;;;^^?"^;^^:;;;^^^ ^ ^--k 

remote at the bar reminds one thTAmo/ ^'^'^'^bips experience, although it is very 
may desire ' "'^ ^^''^ ''"' '** "°^' ^^-'^^''^d lo press arguments which one 

are tt «rS ,Zo7s of"4E '^T*^^^'"^' ''' "'^^' ^«'' ^^i^ tl>at tircourts of law 

act affecting Hght or pS' J bVt'ifTr'"' "" "f ' ?" "P^"' ^''■^'"' ^'"^ <1ecision oT 
privilege then th% govef ,o ■ Sr wo j n'ot '^^^^^^^^ '^T ^"^ "" """^ '''-'btor 
were referred you would have a rS:']/^''"^ '"' '^^^'^^^ '* '^e decision 

goneS;17^S^S;;;:^^^ wlf "?• "' f" r^"^'- ^« ^^ ^'^ ^^e governor 
done? ucciaca the nght was mfringed, what could a court of law have 

Sir Horace Davey:— Nothing 
Lord Shand.— Under another clause 
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point before yum- lordships, yoni> |or(i 



irink trom asking your lordsl 



right 



are counsel at your lordships' bar^ and I 1 



tlllV( 



ips 

lO 



5(i, 
There 



to ask your lordships to express an opinion which may afterwards be over 
ruled by the governor-general, without plac'ing the whole fa^-ti iXe your h.,:;: 

in t^^Ir;Zu;£; ^l tr '' '''"' "^ " ''^ ^«^" 'y ^'- ^ovemor-general 

will ';:J'zz^^ro7':i^: sa^:;:;^ 'if -i -t ^^^ ""■• ^^'-r^ >- 
tE?S£i5itE;.S^^ 

Sir IloKACE Davey: — Yes 

n.eanrby thrvro.--"^'"'"" '" ''' ""' '''' ^'^ ^^^ ''^"^-Pt to explain what is 

Sir Horace Davey :-The veto is quite a ditferent thing, mv lord 
^^^lhe^ATToHNEYGE.VEKAi.:-Your lordships will tind it^^^in ^ecUons 55 and 

i. n/^;;|3;n^!^--i^- ^-'irt^r ^-'^^ -'^-^ ^"'"^• 

LorJ Watson ;-Tb«t woulil not alfcct tho ri.jht of iii.noiil 

Si?. Wohf/P,"'"'" ^-V,"'°'«""3' <■"«"■ ™«'i»» i" tho Lot dclinK with thaf 

Lord kACNAGHTEN:-Not the Dominion parliament, 
intervene^'""'' BAVEY:-If it does not, then the intermediate tribunal can 

aib. ittftS "■• Wh.™ °." bin' „i.°ed bVZ """' ""^ rf"" '' """ '" ''i'l' ''°i" 

;.. t ?; iio^. o'i&'hL" h'o'L=r.r„l' r„ z ^i^: Zr:±r:^ 

tolas the queen-. ™,eiit, of that he rese, ve, the bill fo° Ihe Sifioatlon of " I 
I.o»e the governor-general,.' then " whore the licatonlnlgovT^asse" t° toa bilV 
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Lord MoRRts:— Is not this tho way ilio c!i-(ooimn nn ? tk ... • 
Sir lldKAOE Davey:— YoH 

Sir IIoHACK DAVEy:_Thoro is expro.sH Matutory powor 

the le|i.Iaturo to pass Sat a" p rM,,, ^^^ V n^i^ha, .!•:''" T •'" •'""^'; «'' 
court to enter into that quoHtio,, ""'»'-"'• ^^''^^ what gave authority to that 

been decided ui numerouH ca«e. nvinv of w i h t ^' wa« paMHe,i, and it has 

court, that where a questio aVl^ ^^ 7 ;,t^^^^^^ '"'••^'''P'^ 

qucHtion whether the Dominion lo^'ilsiatm^oC oVeJl d it^i^'rs't "*'''"l'^' '^'' 
noccBHarily constr.ie that act an.l The co,,s(iti tion i?t 1 if I Hn i ^ fT^ '""-'^ 
question is not withh. the purview of tho conilltution^'c ^/ntetU' - ''' '"^ '" 

general, from any act of the logishu.ire '^ ' ^ "" ^^ '''^ governor- 

di».i»ti»tieil with Ihe tofm» of ihl.act nf lS?Hn, KT *! „ ° .f^fnioi-Koiieral bo 

l"ok„tlho section of ihoManiwbaoot, an.l I IhinVl am ho^n^l ,! ' '°""T' ''/°," 
at tbo section of iho Manitoba act I )r".ume tl, ,i M,? .,° , '° ' ?' «>■ 'f J'"" l»<>k 
.rtay u,e that exp,.e™io„, c-eatej f or I r, ^pose ff s vi„°i°SX 1"''"°"'>'' , '' ' 

iSi:nTcSrh?;j'/^'''''''-™"'"^'"^»-- 

bro,,grbor:"Z;i;^°eo';:',r '""'■'°"' ""^•"""« '"« 't»' "■- "- .>.»P0Hy 

c.„aS Sror.j;u:u"ib7S,,;;o1.f !.:slfr, ';!;t Tn'°;i;^a-t '"f ^beTai'T "^ 

povcr o( the Ko™,n„r-genoral, wh/ i» tho por,S„ to whom the apU^ ll "'°''^' 
bro„rb^;;?e'?h;T?;;;,.?:t'ar ""'^ "-' '■"'» -"--^-l 4lSi'S-at wa. not 

-The Attorney-General :— No point has ever been rii.;^'! i^^,vV>. • 7 ^"®'^*- 
below or by my friend. ®''^'*^^ '" ^^^ c^."!^'^ 
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I^.rd Shand>-You mav take it it is raised by the court 

[your lordlh^ro^^^^^^^ CV^mlrG'' T^ ^'""''"^ --"^ <'--« to have 

to say that it' is a'point which",": oln-d' ^sid" U i's cou.T"" '^ ^°"^ '"•'^^''''^• 
(Canjir ^-^-— '^'> tai<o a di,f.rent vie^'-n-im"/^. governor-genera. in 

etc.,u;;esrL«^''?;^4:^;;a;'i^e;o'?h '"''""- '*'"'" P'-<^i"''-"'Iy atJ^et,- 

anyactofthelogislfuure<. 't rprovi.ce o ,^." ^^•'''•"^'••■«':";"'-''' i" council from 

I any nght or privilege of the proL ^.^^ a '^.{:r ^1" .":^'':f l^^'"-^"'^ 



ity il 
the 



^ngh..rpri^ieJ.the--=^ 

a JXIu^r---' ""'""'°"' ^^» «*«^«^ ^'-^ *he act of 1870 was confirmed by 
act ^^P>^^:y:::iX:.X^^ -"• then there wasan 

I legisKe^;^;;:^:^^"^^':;;.:?^--^:; I^y}^ "et of- ,870, the Dominion 
■ tends to show, except in so far im t u .'ovm-nnv ^°'>Vf''"''a':ly worded clause. It 
is no powerof legislating in e n'tvU ma to "f "'''"' T'\ '■'^''" '" '"to-fore, there 
Sir ir.)KACKl)AVEv';--Th so 1 mM""'?^ '"^ "'n '^""''"i"" parliament, 

require supporting by aulhoritv tlm"f 2Ll "" ''7 "* ''" "^' '"^' ^^''''^1. d„es not 
by U,e same' stature ?.r by anoVhertat^r !^T '''"'''; ''■ '''"'''^ '^^^ •statute, and 
interfering with the right'is 1"^^ the o morof ""!""'''' " Particular ,neans of 
particula,. mean, vvhich are g7 xm bv tl o statX w • T '''T''''u '"^ "'^"^'"'^'' t- tho 
the exclusive ri^rht to make Taws iMclu ion /^^^ , ' "?' ^'■?"'''' '^° ''^^'- ^^^''^^ I'ore 
legislature, but there are c rtSf^rs Sions i nn^^^^^^^^^ It ''''•""'• '" ''"' l"'«vincial 
^ Then an appeal >s given to the go\? n r "^^^^^^^^^ \n-oyumal legislature. 

I any act of the provincial le-islaturo whinh i/„J ^' -""^ '^''«''® '"• h"^^' ^ar 

I Act, getting ri!l of the ambUcuky ^^he t ra?!^^^^^^^^^^ ''^ 't ^^""''"^'^^ 

iactin the provincial legislature of Umhob^ni^ ^ ''"''"'. ««t-liow far any 

i reserved a.'.d the pnvileges ol th , oru"c; tlfS o.'n'Z t"1 '"'''"^''^ ^'"^ ''^'^'^ 
may be. Well, if that is so it is ol vio s tl K- .P"^tcsta;<t minority as the case 

is reserved by Ihe act i.sel^o he fcn c^tl Hr"^ '' ■'^'^'•'"■ l"''^'''^'-« ^^'''''^h 

an appeal being given--the act'hL ^c;;" le 'w 'hin U^'^W^^foilr T '' " ""•"'^r' 
for an infringement of tho ri"ht or i rivil^.m Ji ■ i •. l "' ^-O'""'"!""* a remedy 

and therefor?, it would Tee m^hV t is^ct^f n H has created by tho act itself 

education--e^lusivelv rdu n o\. ,nnr P'^' ''""^ent, being an act relating to 
the jurisdiction of Ih^M^'Ja, eg a^^^ 

complied with those provisos and rest Sons wlLV '^"'' '"" ^^'"^her it has 

(legislate arises, and that is the qijst on a to\rS '.-'r^ '''° '''^^' ^o 

provisos and restrictions has given an aDnoa^ to th ^"^° ^^'""^ "^P«««^l those 
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Thoir lorcl.hiim com-unod in the opinion of tl.o court bolow, lu.d would a.iviso ho. 
majesty tlio appcHi ho diHinisHed with costs." 

Sir llniiACE Davey:— WuH a jud^Mnonl f,'ivon ? 

Tho ATT()KNKv-(;ENBH4i.:~Thoro wuH no iu(i>,'mont reported. 

Lord HiiAND :— WiiH Ihoro in that ciiso ii jxnvor of appoaling ? 

Sir IloiurE Davey :— It wuh under this Hectioii, under the Bcctiou of tho HritiHl, 
JNortli America Act. 

Lord Siiand: — Yes, tho corrchpondin/^ one to this. 

Sir lloKACE Davey:— Tlie question wan whether the ri^litH and priviloiros ui 
certain lloniun catholicH had been infringed, because the practice wa.s bofmo in 
cor])oratiun to read from tho Douay version of tho H.ble, and thov held th'i' 
that was only practice and not the privilogo secured by law, which wc/e the word- 
N. aiuii tlie Mritish r^ortli America Act. 

Lord Macnacihten ;— What is tho date of that? / 

Sir 1I..RACE Davey ;-1874. That is the only appeal which has come bcfor.. 
Aour lordships ''oard on tho corresponding section tt3, tho education section 
i^icquentyyouriordships have had to consider in later cases— Hodiro vs Kusscll' 
and another case whic! refers to Lord Lansdowno-the constitutionality of thJ 
iquor logislation of tho provmco of Ontario, and then your lordshin.^in Dobio ? ha.l 
to considoj- there the constitutionality of an act for amal-ainatinir prosbvterian on 
dowments to the province of Ontaiio. There aro numerous cases in which vou havo 
had to express an opinion, and you have had similar questions como from Australia. 

X HUpt)()ftO. 

Lord Siiand:— The appeal lies to tho Kovernor-gonoral. 

Tho ATToKNEY-tiENEiiAL :— Kxcei)t ill Eoiiaud's case. 

Lord Siiand:- Of course there must be an apjieal to a court of anpoal if there 
was no such clause as this. "IM'""', mei,^ 

Sir JIoHACE Davet:— It follows from the very conception of a subordinali 
ogisiaturo-it must nocossarily follow, because an act of parliament is put forward 
by way of defence. But^you say : "Is there such an act of parliament? Let us 
look at the authority under which it was passed," 

Lord MoHRis-Then there was a c^r/oran so that the court of queen's bench 
should havo a right to intervene, although there was an ai)peal given 

Sir Horace Davey— No, there was not to bo a certorari, my lord. I do not 
want to get into other subjects, but necessarily if a legislature is in the same posi 
tion as a county council, if it passes an act, and if it derives its authority to inal<( 
acts irom an act of the imperial legislature, and it purports to pass an act which i^ 
in excess of tho authority conlbrred upon it— 

Lord MoRius-The courts of queen's bench still hold that although the statute 
expressly takes away — ° . 

. S'l- Horace Da VET— Then on tho other hand, my lord, it is this- this act J. 
^nma /ane within the exclusive jurisdiction of the Manitoba legislature, becau>e 
It 1 elates to egislation, and the only question is whether it has complied with the 
provisos and restrictions. It you look at the third sub-section that sets out the 
appeal : In case any such provincial law as from time to time seems to the 
governor-general in council requisite fur tho due execution of the provisions m 
this section IS not made or in case any decision of tho governor-general in council 
on any appeal under this section is not duly executed by the proper provinci 
authority ,n that behalf, then, and in every s^uch case, and as iar only "1^01 ' 
cumstanccs of each case may require, tho parliament of Canada may make romedia' 
laws for the due execution of the provisions of this section, and of any decision , 
tho governor-general in council under this section." That gives jurisdiction to the 
parliament of Canada, based upon the decision of the govornor-goilcral in council 

Lord SiiAND-Supposing the governor-goneral were to decide on appeal that 
this was a competent act ot parliament, I do not think section 3 could have ay 

application. wu.u nave an; 

Sir Horace Davey— No, my lord ; then it would not bo done 
Lord SHAND-Equally, if ho hold it was ineompcfcnt. I do not think there was 
an appeal under that section. ^''* 
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Sir HoBAOB Davbv: — Vom. 

Lord SiiAND : — W'hifh clause. 

Sir iroiiAf;K Davkv — " Then and in every hucH case." 

Lord SiiANii :— I do not think you get that fiiso. 

Sir 11..1UCE I)AVEr;~"In ciwe any su.h provincial law as from time to time 
PeemH t., the govoriior-general ui cuncil re(,uisite for ihe due execution of the pro- 
I visions of this nection is not made." ' 

Lord SiiAND.— It would not bo that case. 

Sir HoRACK Davey :-'< Or in case any decision of the governor-general." 

Lord MiANi) .— " Is not duly executed." 

airJIoKAcE i)AVKY:-That is to say. if the provincial legislature is to have 
an opportunity of amending .Is logisiation and bringing it willifn the section 

.l^ord SiiANi).— 1 think if the governor-general on appeal conlirms something' 
but It has not been properly carried out ; then there will be an api.oai, but I <lono 
think there will bo any ajipoal. i i > 

Sir Horace Davev :-Surely, my lord, the appeal is to lie to the governor- 
general from any act of the ].n,vincial legislature affecting any right or privilege. 
Lord biiAND : — Ihen two cases are provided for in the no.\t 

nrnvfn'"'^!"."*^'? '/■^^''=^;T7'^*'''" .^^« iLfovcmor-genoial gives his decision ; then the 
provincial legislature, if thoy think tit, amend their act. 

Lord SiiANi) ,— Thero is no such suggestion as amending 

Lord Watson:— The first part of the sub-Hoction seems to imply the function 
of the governor-general is to watch tho progros.s of legislation on educational subjectH. 

.Sir lIoKArE Lavet :— Yes, that \h so. ' 

Lord Watson :— It may be to suggest t<. them that they shall amend their law 
If lie thinks that law does not comply with tho general foolin" 

Sir Horace Davey :-The legislature might comply "with the ie.,uisition 
decision or award of the governor-general, but if they do not, then I submit ' 

LordhH.vND:—! here would bo no mandamus if tho governor-general were to 
hold that this IS an act which does affect the JJomaii catholic minority 

bir lIoHACE Davey :— Then thoy appeal on it. 

Lord SiiAND ^-I do not see there is any ai)peal, it would be final on this matter 
the act ^""^^^ Cavey:— The provincial legislature would then have to repeal 

a re i^uUt^Ilf ^•u-'~^^""''' "^' ^^''^'^''ance of judgment by the governor-general bo 

Sir Horace I^avey:— I do not suppose your lordships' decision would repeal 
the act, u remains in the statute book. ' 

Lord SiiA.vi) :— Yes, it would be a bad act. 

Lord Macnaohten :— Does the Dominion parliament have to comply? Sup- 
posing the governor-general directed remedial logisiation, are the Dominion io'ris- 
lators bound to comply with iff " 

Sir Horace Davey :— I do not know my lord. 

Lord Watson:— Tho governor-general has power to set in motion. There is 

till UllCl 01 It, 

Lord Morris :— Are thoy bounU to do it ? 

Sir Horace Davey:— We are getting within tho apices of constitutional law 
1 (lo not see any obligation, of course there is no obligation on a Ic-nslature to 
pass a particular act or not. f,'"'"^""^ i-'^ 

Lord Morris:— They would not if the opinion of the majority was different from 
Whnt w"T^ ^u"^ tlio governor-general came to, of course they would not pass an act. 
VVIiat would happen then ? "^ 

Sir Horace Davey:— It is easy of course to put an illustration, but supposing 
jour lordships came to tho conclusion either that this legislation was beyond thi 
powers of the Manitoba legislature and wanted amending to bring it within its power 
and the governor-general came to the conclusion in council, that it was within their 
powers then u is^easy to suggest tho diffiiculty in which people would bo placed. 
^ (ourso your :orilships decision is only a decision in tho particular circum- 
33ai% ' particular by-law is bad. That is all j-our lordsh^p^ 
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l^y^'-W''L%:^? al^^^^^^^ \om yo- lordships 

had declared the by-luw bad because theSul'Tu ^^''\ ^""'- '"'•d«»"P« 
jurisdiction of parliament and thp L„ "^ Schools Act exceeded tie 

that the by-law^ is g^S because in^ hTn''^''"''" ^y ''^^« determined 
powers. Itwarstomethatthorrare^^^^^^^ '' ^'''' "«* ^^^^^ed the 

grounds to be considered for sayhrihat Jnder^Ms n A?' f ^"^ "^*« ""^''^ '^"^^^ 
was to invest in the governor-Seral n^ui th« n P^"'c»'«r section the intention 
of the rights of the m^nority^fhrhwr^em^^^^^ parliament the protection 

t.on, and that the act in quiition beinrwith in fhl ^ f')'"" '?^ "'"'^"^ ^^ t^e sec- 
are exclusively within the juriSction nf^hl the general description of acts which 
means in this^particular caie ^ confin'^ the ?n?'to'"' ^'f'^'^'y^' ha« provided the 
It subject to the restrictions and nroviSon^s?nn.?« **" «^djicational act and making 
eral principles there is no apZrThrecun ^"f that therefore on gen- 

sidered agood act until theT.t^cular [ribl n-.l n. "PP^^^ ^"^the act must beSon- 

t'overnor-general, has pronou^n ed upon i s ; oSttn t'^\'^'' """^''^'^' '^^ 
poin to your lordships, and I confes? f I U 'it lihn.^ Z'"'"^' ^ ^^^° «*''*«d the 
that It seems a point deserving of gSU consTde a ion ^' T^^ f ^^'^ '";>' "'''' "P*"'""' 
ordsh.ps that this question being LuestTn wh^h .' n "* ^ •^'"'^^ '^'^^'^ «'*'"' '« ^ou,' 
in fact the educational system oftL^province i^ mS '^ ag.tates the province- 
1 being a matter of great public im3anc„ ml n?^ ^^T"* '^"'■',"^' ^^'^ discussion- 
ting the ca.e to your lordships onXSsb^utaf"t ' "'^ ""^^ -^'''"^ ^^°™ ^"'^'"it- 
heen raised and suggested b/the cou^t-lL^el?; I l^b^iSd^ra^Th^iTl tvEltf: 



ment 



t?rul:tS;a?d??LVwhrnrb1^^^"'H^^ '«^ - read thejud.- 

lordships will be in possess on 076^-^ f h i^.'/tTa/-'' '. judgments in the case, you% 
on the other. ' ®^°^-^ **^'"S t*i»t is to be said, either on one side oi 



w'^wh'etlrrou ^'^S^cS^^^^^^^ Their lordships desire to 

Ki to argue it out now. ' "^ of jurisdiction or whether you are pre- 

The ATTnRMPV.ril-KTr-n ir . A _ •, 1 



know 

tho point, but I am quite Prenared toT «n if ? ?^' ^ ""^ ^°""d to deal with | 

should further argue the p^S If vour Ion fhr*"'" ^"""^'^"P' ^^" ^"^'^«t« that I 
would argue the point. ^ ^^"' loidships were going to stop the case I 

Lord Watson :_We will hear you after lunch. 

[Adjourned for a short time.] 

you l^^d^;Xt7lSrXtrer ^iLd ^ ^r-^^^' e-ugh to indicate that , 

which was raised by yourTordBhips as to h^« coT''''/'''"' '1 "".^'^^ "P«" ^^e question I 

gard to the provisions of section 22 of tb«MTT.""r' °^ ""' ^PP''"'' ^'^^ving re- 1 

not underst.!nd your lordsK^'o he exi^si^ an^' ^'' "^ ^^^i'' '^^ ^«"r«e, I do f 
merits of the appeal, because^ it is ISportl^nt fha7' u'2 f I f ""^ '^'' ^'^"^'■••'' 
we are dealing with this only as a prelimTnCquo fi^V ^' understood that 

he applied to /he queei.'s ben h' divtiSn^oi-.n order m'' *'^?r^^^^■''^^^ whereupon 
to him for rates, on the ground that thr,hvl.f^ ^'^ 1^':'**'' ^f^*^ application made 

the statute under whicf Zv wl ^„^.^^,'^^^«/f,;^ 

humbly submit that, apart from Iny 0^0^13.)^ 0^1"""^'"''°?' "^^'"^ ^'■'•^«- ^ 
have been a perfectl> legitimate and mono • nrnoi« r t''^'°"' ^^''' ^^'«"'^ ^l^^ily 

learned friend. Sir Uorafe Cey or tho e wHh hf^'"^'' n ^"'' ^ '^^ "«' ''^'"k ™y 
Mr. Justice Killam decided that^hL by Taws l^i ' ^^""'l^o'^tend to thecontrar/ 

on appeal, this point not havLgUen tSnT: ZZ!?^^-''l "'f' ''^''^ ^""^^ 

ii^j „i .nx^courto — iho majority of the 
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court on appeal decided that the by-laws were good. The sui -erne court bv an 

unanimous judgment decided that tfie by-laws were bad on the oroS tl„t th^ 

\ statute was ultra vires. At no stnge of these proceedings!"; lam inSmed was any 

Shv'Jrw" 'V- '^t ^«t,on by apnlication to the court'of queen" be"ch to quash 

Sggt ted wouId'"f fhat ?h1r ^'^ 'rl7'' P'"^^''"^'^ '^'^' '^' outside that couTbe- 
buggestea wouia be that there would be two remedies and not one oniv T nm 

31amtobaActofl890wa8, orwasnot, M^^mvim. Those are my instructions but 

v. h regard to those proceedings your lordships must kindly nol akeJtfiom me 

but be good enough to take it from one of my learned friends from OaVada^io 

have instructed me as to what happened in regard to this maC ' ^''"^ 

^^fp^^^Z^i:^^^^^^ - -^^thing 

Mr. McCarthy :-0h, yes, it is here 

objection must be that they were not properly constituted proTecdi" gs that h^ ar, 
plication to the court of queen's bench was ill founded "^e«"'"^« . ^hat the ap- 

i,n,.«K° +?"'^''^'~l''"PP'''® "" application could have been made to the aueen's 
beuch in this way : Suppose there had been an appeal to the governor and the Der 
T<L7r? '^PP^f^'l P"* i" ^^' application to stop the proce^edings in which The 
governor gave his deliverance, that would be a good proceeding. ^' 

The ATTOBNEY.GENERAL :-It is a little difficult to answer that Question until T 
have considered what the real language of the section is. Of course thSc are many 

XIV" We tow thTf 'r f'^-'^'^'V^ ^t«P proceedings until aTocirn^rbeeJ 
nrl; Jl ^- application on the ground of what is called lis alibi mndens 

or any other proceeding of the same kind in which the question is beini raS T 

sStonTt'Slonf ' inr'Tr" '"^'^^^'^' ^'^^'- Assume "tte first sub- 
btction stood al( no [ humbly submit no question could be raised "N-othinir in 

any such aw shall ore udicially affect any right or privilege with retneT o 

p "InraUhlSf""?^/!" "^ ^"•^•^"^ havePby'lfw^rpractl ffth': 

piovince at the union. If the law did purport to affect prejudicially th« ri.rht nf 

TJcxt^'"T ""'^r-^f^ ""^«'' '* ^«»'d be bad and couirrqTa Ld anyvour 

ou't'^hlve'The'rl'? TJ ''"? ''"'^ '''''' ^^« ''""^'^^ ^^ C--^"^ anS other coloCl 
courts have the right and must examine to see whether the oarliament with « 

■m, ted mandate h«s, or has not, exceed its mandate. Ind tC pro^^^^^^^ 

1 Stit'o'the'oren' 'T"^ ^'f" ''\' «? '''''' *^« «-«"d sub-Sn rendZ 

2hJ^ lemedv ^thYfi^'?'^""^?^''^' ^'1 sub-section bad, because there is 

remedy iZ^H h',. f fi^«t,,P''*«« .^ ^o not admit that the existence of the other 

emedy would have rendered the application bad, the certiorari or those DroeeedinJs 

^s^ro7co:e"^lle':ho^^' '"S^ ^t ^'^t^ toiomtoutthat thesrud'srsec «« 

«PntiJn •. ? • u ^''°'® ground. I understand and submit that the second sub 

ftiwldor ' I 1 ,■ -^ ?'■"''" '? ^'Vom.national >chool.. In that resnoct it i, 
p^.„.. --^-1- iii-iL 1.. !H .!!i!j. 1., tne easv: ut Uic right or privi eire of the iii-nrostHiu nr 

fend when wiw "^r-tH'^^ "^^'^l^^" ^l^e earlier Lb-secUon as we haU cmi' 
tend when we deal with the merits, deals with the question of the right or privilege 
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the legislature of the province irVteifprim/fru ^ *''.*"'® '' ^ piohibition upon 
to (hot limited powerrSv'nfheTb;^^^^^^^^^ '"^^ .nte.fo.ed, having regLd 

whoXr^ivTs'^pts^dThracT/^'^^^' "^'^""'^'^ ^^'^^ ^^« majority are those 

out t?at thTgoTe^;t;Tn1^.r^ ^ - -^^^^^""^ P^'"^-^ 

more than ihe^uestionffTo udTciaTnS^^^^ 1 1' T' ""'!!"'.'',^« ^" '^^ ^^^th 

need not prejudicially affect ''"^^tion. It is not prejudicially affected. It 

^^ Lord MAc^AaHTK^ :_It is very much wider. Do you say it does not include 
«^..a^^^Srr^^-;];^^iJ,^- -:J" %^^ -- Of saying that the 

in council; that on hranD^a he oonM ^^'^'^f° "?'n"'-'ty to the governor general 
indicate that he ihorhtthar ho act of ttM.^'f ?''*'" f"^^ ^'""''^ """'y' """'^ht 
varied even t^ou,, f^Zt:^:i^llfS^Z '' ''' P^-- ^^S'^t to\e 
"^^^'^^^^ Privi-ege" not mean 

there b:intu?uPrs?irrdnLT[hrl «^'---'^>-- ^- instance I can imagine 
case that the act^oHhe pr?vincii^]Li8?att« h T''"" '""' ""' '''^'''''^- ^ake the • 

affording ground fo^a"^^" ^^n^ L.lfl * J'^^^V" ^' "?''"'"^' *'*' Hub-section 1. still 

case, and aJfar o^.l/l fhe h'^uL tat^s'^f' "a c^^^ ''"^' ^^^^' '" "^^^^ «"^^ 

Canada may ma!<e remedi-il law^ Sr fhl 1 case require, the parliament of 

section," If the quesuThad been Mit to m .Vf'"''''" ^f ^^'' p.-ovisions of thi.s 
Sir Horace Davej^I shZld have s"i5 t ,af T w T P"' '^^ ^"^"^ Macnaghten to 
mentofC\inadai;renrbourd tola!^^^ ^he parlia- 

the view of the governor general hatTt wJs nT' 7. n '^P'''™^"^ ^^ give etiect to 
lative discretion a. to whafncts th«v wnnM f ^-"^ ^''''' '^^y ^^'«"''' ^ave a legis- 
by the governor-genei-Ir on h^ anlJ ThTf i'^r'f '''f,"^ 'V''° "*^^^ ^'^P'^^^^^^ 

^stit^poSr fi£H'^^^"-"^^ 

Le in ./event oS i^-l^^^^^ ^SJ-- ^ 



Suppose that the court woie to hold 



.1, . ^u'''\ ^"l'^" :— How could it bo parallel ? 
tnat the legislature had gone too far 

The Attorney-Ge.neral :— Which court ? 

ThI A^^n"" '"n^"' '""" "'■ '^^ ^■^"'■t i" Canada. 

SrdXT'-l:™^^ --i St "riT' ^■'.^° "■' S°™™o.-g...eral ..all. 
m. „ . „ ,, y^^ mean mat it is an alternative annenl 
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procedure, but your lordships must not impute to me by the word " fjlternative " 
that it simply covers exactly the same ground. What I suggest to your lordships 
is this: that the question of ultra i;i>es," having regard to sub-section 1 of section 
22, having regard, in fact, to the powers given to the legislature, must be decided 
by the court of queen's bench, and by your lordships' board, in exactly the same 
way as though sub-sections 2 and 3 had not been there. Sub-section 2 and sub- 
section 3, though they are clear, are not intended to take the place of the power of 
the court to consider whether or not the legislation is or is not int?-a vires, or in 
other words it is not a condition precedent to the action of the court that there 
should have been any appeal to the governor-general, who is to decide the view. It 
is obvious that the governor-general's decision is not in the position of that of tho 
court, because the governor-general's decision is in itself inoperative. I think 
Sir Horace Dave}', if I may say so, put it perfcctlj' correctly when he said the 
statute will not be removed ; it will remain an act of tho provincial legislature; tho 
only effect of it will be to found the right of action by tho legislature of tho 
Dominion to implement or fulfil the direction that is given by the governor-general 
having regard to his decision. I would point out with great respect that the same 
kind of question might have arisen under the British North America Act, which is 
in the left-hand column. Supposing that a law had been made prejudicially affec- 
ting any right or privilege which any class of persons have by law in the province. 
Take Ontario and Quebec, which are typical cases. In Ontario and Quebec, Upper 
and Lower Canada, by statutes of the two provinces, Roman catholics could not bo 
called upon to contribute to protestant schools, t.nd protestants could not be called 
upon to contribute to Eoman catholics. Now, supposing a law had been made by 
the provincial legislature, prejudicially affecting those quasi statutory — I use tho 
word "statutory " as referring to the provincial legislature of course — the quasi 
statutory rights by law of tho classes of persons therein referred to, namely, Roman 
catholics on the one side and protestants on the other. Could it bo contended that 
the queen's bench in Canada must give effect to those laws — that they must allow 
an action to ho maintained upon that statute, because there is sub-section 3 in that 
section: "Where in an}- province a system of separate or dissentient schools exists 
by law at the union, or is thereafter established by tho legislature of tho province, 
an appeal shall lie to the governor-general in council from an act or decision of any 
provincial authority, affecting any right or privilege of the protestant or Roman 
catholic minority of tho queen's subjects in relation to education?" There again, 
I submit a far larger jurisdiction is given to the governor-general under sub-section 
3 than under sub-section 1. I do not wonder that this point has not been raised in 
any of the courts below, because it seems to me that it could not be seriously con- 
tended that the court of queen's bench must give effect to a statute admittedly ultra 
vires on the ground that an ajipoal with reference t(* an analogous matter, not an 
alternative appeal (if your lordships permit me to draw the distinction) had been 
provided by sub-section 3 and oub-section 4, exactly the same machinery l)eing pio- 
vided in subsection 4 for allowing the parliament of Canada to make remedial 
laws to give effect to the decision of the governor-general. It is scarcely possible 
that if this point had been what I may call a substantial point, it would not have 
been referred to in any of these proceedings. Of course, it was an answer to 
the whole application. It was never taken in the court below. It was not put on 
the ground there that they wished for j'our lordships' opinion. There they were 
resisting it on the merits, but they did not take that point before Mr, Justice 
Killam, nor before the supreme court, nor do they take it in their case before your 
lordships. On this point the decision of your lordships' board in exparte Renaud is 
distinctly analogous. In exparte Renaud proceedings had been taken, I think, by 
certiorari. 

LordSHAND: — I understand that in that case there was no other appeal. 

The Attorney-General : — Oh, yes, exactly the same appeal. It was under 
sub-section 1 of the British North America Act, section 93. The only distinction is 
that the words " or practice" occur in our section: " law " occurs in that section. 
The decision upon the merits was that there was no law entitling tlie then appellant, 
Renaud, to the protection which he desired in the matter of the Douay Bible. 
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powerH of the local legiHlntnre, and cons^eoSv^^^^ Act 1871, was beyond tho 
hav.ng been obtained in Michaelmas Jem 1870^ tL'^'.""'^ ^^ "'^ «*f««^ -^ rule nisi 
purpo.es the province having esTabiiHhe"'bvth; P!»^,^«««" assessment for schoo 
the British North America Act T^t tent Jo t^'«'"*"" certain. schools under 
judgment of tho court of ouecn's bom h ll? I ^""1^^. ''""^ ""^ queen's bench The 
who have given judgmentTn' tEi's cas "^ There'thet/'rr' "' """"^ '' ^'^^ "5 
It ff "^'•""' »»d that came to. you^'ordsh'ns' boaH h'"*- "F"" '^^ '"^'''^ gainst 
the then members of the privy council nfflrl. J' '"J'^ ju^igment was given bv 
that m those days Mr. ReL dfd not a h^Sw^^ ? '« unfbrtunat? 

wards; but in 1874 they were noTnthrhnhT^ of H^'-''''^'''^^^''^'^ ^'^"^'^ year-' after- 

" ^r K^/rifoSzf^ "" ""'■ '^"^^- '^ --' 

. jpeaki„g without information on the rint'"^Itw *'' ^''-T." W")«- I am not 

wards. It does not follow because th!rl • ^-^^^ ""* ^'" a year or two after- 

was delivered. Unfortunately there is Lr'i^ ""/'"f." '^.^'"''^ ^^^^^ "« ^^a' judg^en 

temporaneous reports of whaTjudgmen L' Seltr .'' '<? '^' P'''' «'■ '" «"l «on- 

than appears in the officia rfco?d M. • !'^-- ^•?'"«<hi"g more was said 

;n wh.ch the privy council enterwined ^LrFT. 1 '^^ *"'*^ ^«^ a caae 

tho .ame character as that whirl? f° ^® ^T^^ * ""^^^ of exactly 

«l^onld humbly submit to .w Tordshins it''*''^ m'^'^'^''" y^'^^'' lordships ? 

to oust the junsdiction of the court 1 onlv ' ni ""^k ''^ ''1"'''" ^^P''^^^ language 

and those cases. The court of quee^■stel^h^ ^''^^P'" "^' ^''^«" ^^- Avo,^^ 

Unless ,t ,H said that no action shall be broS ^^' ^™P'' *"^ 1"1' i«HsdictioJ 

Hnd T";r!! ^".^^'-"^^ ^«y« woX have caS itTn"^P''''^1'"^^"'^«"--I ^l^lnk 
l^ind shall be brought unless there ha« bll ^^"''^~^''"' "« *^"o" of the 
governor-general or before some other Sbunal r^/vf'' n"f^ V'^'^''^ before the 
•superior court of the particular uart of /hi n '• • ''^""'^ l^^^^ly submit that the 
powerful to deal with the ca e' '^Of couLe ?hT«T "' "^ '^' ^'"P''"'^ ^«»ld bo aS 
de-ided that no action shall be broutrht Kin '^'l "'""^ ^'^'^^ ^^^re it has been 

has awarded certain amounts Thet aJe n^^S' *r'"''"'^^^^ 
statute or agreement, conditions precedent have foh,>/.«f,''J' J". ""^'^^ ^I'l^^r by 
enle,ta,„ed or applications made. For hirnn.rna i'^"'"^ ^^^""'^ ^°^lo"« «an be 

Shro^'ih"^"*'' "^■'"'i'^^' ^°<^ assuming that I iSl'snh" ■fr.''V'.'^ '" ^^^"•"^ '^^^ 
nght ot the court of queen's bench but the dnft oP^l^ ^""^ *^^^ ^* '« "ot only the 

Ktr;T,''''?**^" ^« ^^--^^'^ the by-laws and 7n?ii.nr''"!^'^^"^"^ 
Earrett; ,t was their duty to entertain fhn? ... PPi*'*'"'" ^""^ ^"t«s made upon Mr 
alternative in the strictest sense of the term P r''^'"^' «"^1 ^l^a* assumingTto be 
would not be ousted. But I humbly eSt iJ i J"''^^'^t.on of the queen's bench 
wider in one respect and narS ,„ 'LLl "n "l'«^'«ative. l.ubmit it is 
speak, in the person of the govo^^ZJLvT^l- ^\'' ? "PP^«1 ^^ Caesar, so to 
hisdeusionwhengiven, ifinfevoSrofTjl^: a«k,ng for different legislation and 
subsequent legislation. 'l therefore submit tfvn "".''•J\*-'^ ^« carried into effect Ey 

The Attornev-Gfnprvi . t^ 

- 11. win jn all prouaoiiuv h.^ i.^„..,i ■ ^i ■ -", 
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|montb. If the appeal should be 



. , ■ ■ mi T, . »«cce8.sful, these acts will be annulled bv judicial 

.decision. The Eoman catholic minority iu Manitoba will receive ,S)St^onaS 

iretlress. The acts purporting to bo repealed will remain in opemUonlnd^Jh^e 

whose views have teen represented by a majority of the Ice slature cannof bn? 

|recogn.ze that the matter has beendi.poid of Jith due rcj^crg tSe ^SSona 

|ngh s 01 the province. If the legal controversy should r^ult in theXSn of^ he 

jcourt of queen's bench being maintained, the time will come lor yo^r S^M i^v to 

%l7oZ of M'^'V'rf ^^'?^' ^^'"-^^^'^ P'«''^'^"ted by and on beiia f of the San 

nf fK Mn •, K ''.^" '"rl^u"'^'"'" ""''••^'' ^"^-scction 2 and sub-section 3 of secSr22 

Wven fo me %?I' ^^"' '' '' ^^T P" ^^"^ "'^ «^»«^'>- '''« information wl k' . i^ 
?iven to me. The governor-general has taken the view of subsections 2 and 3 
.h.ch I submit to your lordships is the right view, namely, that he ha the ."It 
.f entertaining the appeal and considering the application upon the me ts and ha 
.hen the application has been considered by him upon the merits, iMvi I be f .r the 
Jominion parliament to decide whether they will give effect to any alteration 

lieh^'e Srst^^-*:"' " l^."t "'-i'«"-^'h the action of the provincial Msiature 

light be legal, stil it might be so oppressive that the governor would redres" it 

TheATTORNEy.GENERAL:-Yes. I contend that sutsections 2 and 3 do not 

Jepend on ultra vires at all. Sub-sections 2 and 3 depend uporthe Ztes u.t or 

niattS;r^ro^:^?rr;;L^£^^ 

Joes not merely stand upon a iJominion act, but it stands upon an miK4 tatutl^ 
The Attorney-General : -It was a Dominion act a.ssented to. ' 

ri..n^[„ ^'"^'''*'~^^ ^T ^''^ ^"""^ «*^'«^t as an act of the British legislature 
hen when yc-^ come to subsection 3 thegovernor-goneral has made a determinat on' 

fcPPTL*'.''"^"r/^ parliament of Canada to make a remeliialtw in thTt 
J.1 TL^^'n'^'"'^"'^ '"" '" ^'^ b« '«'• the due execution of the provisioiTs of this 
tion. The Dominion parliament can only come in to make remedial laws for the 
iue execution of this very section. Would it not be open to challenge^? 
ihaMfl. T''^'': '^'^f^^''^-^"'^® possibly open to challenge; but mv point is 

L no L-n'TotT'" if ''" T' ^'' ^'"^ '^"'•P^'^^^ «"> ^"titled fo assume thjt Eore 
ps nothing to make valid an ultra vires provincial act of parliament. 

Jjord Watson ---The right to determine whether the province has exceeded its 
& exce" TilZ "i^'E: '"' -d-htedly what is contemplated h;::;'i:iTcle 
tlerrnovL fhl, i ^?^ provincial legislature; but cases where acting within 
tlieir povvei they nave not done what the minority thought justice 

\leavld%t'^Trr'^T^^''.T^^,^' ''"'' ^hy I thought unintentionallv my 
P ISc^^^ 1^^^^ Th''™^!? .'';' ^^''^?\^'^ .bf ween the language of sub-sectio "I 
Kf asl inffor n^hJ,. l3 • I T ,4P''^"' "« misleading; it is an appeal in the nature 
■0 asking for her legislation; for ,ng for Dominion legislation' for askine the 

h c"Z e irre\f"t"h ^'^ '-^-'r-^^^^ governor-leneJlo 'iToa ng 
sav tha hif Vs . ,h ^^"VT ^"''' "''' ^""«- -^"t, my lords, there is nothinj 
LlSe that an a .t J r"" ""^^ ''''"^ '^ constitutional right'of the courts tf 
uUraZresLT fh^ th parliament passed by a legislature with limited powers is 
KdTan^how fhat tf J'^?;^^ has exceeded its rights. Unless my learned 
Ed T tl,: b ^Vu^® ^^°. *^'"^' ^^^'^ alternative, in the sense iu which Lord 

a ure of CnLh.. r I ?"'^^'' '*"h-«««V"" ^' ""^^''- 'h« powers given to the legis- 

^'^I'tra vires. And 1 must humbly further submit to your lordshins that identio-ill v 

friend Sir 'T'^T"'^ ^'''' °" ^he British xXort^i AmeHcrLt My S 

KLn.'p Horace Davey, is infinitely more experienced than I He savs that 

rcCe^rre^-rrtSip"^^^^^^^^^^ 

OrL?1i?"-~-''°™' *" '" porfeclly clear that the m mister of iustiee " 
because in his i 



uuvoud tne governor general that ho ought to wait to see the 
" -eport to the governor he puts the alternative if 



result, 
the case is decided 
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one way you will do bo and so, and then ho sjivs "ir fK. i i 
result in the decision of tho queen's bonnh hT' /^® l"^^^ controversy should 
consider tho petitions which har bZn,^°'"f T'''T'^/'^" time will come to | 
analogous to L provisions of thTB, -S Erh^tert^i "? ""'^"«' "^'^'^ "^^ 

Ihe Attohney-Generai • " if ie ^u . i / V '"'"''T"^" ^^^- 

federal power should beTei;r7edo lo.thn "?' V™' ''^'"™° "^^^^^^'^ ^hat the 
catholic minorities a^ains any act or dccis?on''';^/r'r" f P''«^^«t«"t and Roman 
of any provincial authority Xum? anv.i"hfn' ^^^jf^'V,''^^ '^' P^-^^'in^'e. ov 
vires. It does not suggest that Sact^h-hth^ pnv.lege" that might be intra 
n ,nv.„ ,.„* r>„ ' . ' '"t- _at.t wbich tho governor is going to consider is 



vires. 

an ultra vires act. iTmav bo nfirfpMuiVr".-'""/'^''" *",'"'."■ '^ ''''"'"^' t*^ consider i- 

h your lordships s'ug- 



the attorney-geneml's view and (he v Lw wM/hT' ''^t^'^^" "'^' '"'''•"^'' f'''^"^''^. 

provinciaUuSry^'rn "sub sTcS o P^T V'^l' "f" ' '^'"^^ "^''^^^^ ^^^^ ^o'-^^ - anv 
made to the governor i ^ matSJ' whlh J^ '''f ''Z 'T''^ """^^ application to l,i 
cial legislatufe. ^^'""^ "^'^^ "^^^ *>y the legislation of the provin- 

substanc?tr:am''e''lf amVrnn^sl'uTd'b'^d-'^ "^f'^^ ^''"^ ^^^'^^^"^' but they are in 
by the 1st sub section are Ce.^than thl r^M?'''''^ 'V'^ '^'\' '^^ ''S^'' '•^««^^^"' 
section 2, because the rights reserved bv .hi S P''P«''t'"fe' ^o be dealt with by sul- 
with respect to denomi'=na o.Sl sSol^ " whioVlr^'r" ''' " '^"^ "^^' «^ r>nii\ege 
or a Roman catholic minority had h,/ '^- ' ^ ^ ^' ""^ minority of protestants 
or practice in the province at the union •" i> ih ""^ .''^'' -^^ P^''''*^"^ ^^''^^ ^^7 '«^^- . 
provides for an appeal for the protect! n nZ ^'^'t'V^b-soot.on 2, following upon it, 

or Roman catholi?minStyvvKre at least n^^l'i'f • ' P"^'l'^' «*" ^'^^ protestant | 
.ion to education. It in quite tiue that S J < 'l^ '" ""^ '''''*'' ^^ P°'™"« *» rela- 
te denominational schools" is no there reneT;? ^^1"^ 'T'''^"''^' "~" ^''^^ ^'•^^P^'^t 
that the only question wh ch cou d ar se L^uh ii,?.'f.''^'^ '^''^'^'^ '^^ ^^'^^ considered 
respect to denominational schoo s ; but iTm a X „ f "'^"^"^l^" T"''^ '^^«"« ^>th 
be any difference between rights and iiih^lAl'li^ '''"'"'^" ^«^ there could 
schools, and rights and privdeie- n rXL^ f '""/'' ^'^''P^^^ *° denominational 
nature of the subject matter anftheofo'„" /^/^^f "^ion, having regard to tho 
section 2 does cover and inc udrall ca!es wh i '^"' ^ •'''"'"™ ^'^ '^"'^"'•^ t^^'-^t sub- 
indeed from one point of view th' ZZ r^ ""^^ ^"""^ """^^^ sub-section 1, and ' 
because they are'^heights of any das! of^?r«n'■''^ 'V" sub-section 1 are large,! 
tant or Roman catholic°minori^7of the Quien's rnh"''".'^ not exclusively of a protes- ' 
those sections follow one upon another tle7nf.,.^n^' •" T^"^^«i"g «o. «"^ tin^'n.' \ 
that an appeal should be gfven for thi piotecttSo?.^''''''"'''^'^ '''''' '' '' '"'<^°^^'' ! 

diciallyaffI;t;;Zi7h^ftK^e'"S^^ ' f"!? -'th that which preju- 1 

Sir HoBAOE DAVEr-We Mf itTn.f^t ^^^^ ^yo'-'^s,'' pre udicially affecting. ' 
an appeal. There cannot b^an '.nnoVl nnU P'^^J^^'C'^'ly «ffected there could not be 
dered. If it affects them not p;Ecant^'Se''H ^T .^^•V'^"""^ ^« ««"«'- 
tended that an appeal was inteKd to be^iven ^'"''^''""'^' '' '« •^^'•^'^ to be con- 

and that is t"o'?,:a7tIel\nTl^t'arSV;'^^ ' ^''"' might reconcile everything, 
or has not been an iotert^re^^^^^VT J.KndS:C[!j^t^^^ 
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is for administrative purposes, not an appeal for a judgment, but an appeal in order 
that he may set in motion all that follows in the subsequent clauses. 

Sir HoftACE Davey :— Suppose there is no appeal to the court of law, can it be 
pretended that the appellants could not go direct to the governor-general, if tlioy 
thought fit, and say, "Here is an act which atlects us, and wo want you to hoar our 
appeal " ? 

Lord Siiand;— Then I think the governor-general might say: " Prima facie 
the act 18 passed, get a court oi justice to hold that it is destitute of right, and then 
I will interfere." 

Sir Horace Davey :— There is nothing in the act which says so. 

Lord Shand :— It all depends upon whether that word "appeal" means more 
than an appeal for administrative aid. 

Sir Horaoe Davey :— It is the appeal shall lie, not only from any act of the 
legislature, but as the learned attorney-general has pointed out, from anv decision 
for instance, of the advisory board which aflects,which must moan prejudicially affects' 
any right or privilege which I rend to bo a right or privilege which is intended to 
. he preserved in favour of the catholic or protectant. 

' Lord Watson:— Sub-section 2 would suggest this: that the Dominion legis- 

lature were under the impression that there might bo provisions within the povver 
of the provincial legislature which would affect the rights of these persons without 
artecting them prejudicially in the sense of sub-section 1, so as to make them ultra 
ores. 

Sir Horace Davey:— With the greatest respect to everything which your 
lordship says, I can hardly follow that. My mind cannot follow it. ' If it does not 
affect them prejudicially it cannot reasonably be suggested, as it was intended to bo, 
I he subject of an appeal. Either it affects them, or it does not. And if it affects 
them It IS either beneficiully or prejudicially. If it affects them beneficially it can- 
not be intended to havo been tho subject of an appeal. It must bo something, there- 
tore, which atJects them prejudicially. If it affects them prejudieially it does affect 
them prejudicially, and then it comes within sub-section 1. If it comes within sab- 
section 1 it will be u.tra vires. I cannot for myself frame the proposition which 
would lead to the inference that sub-section 2 was intended to deal with cases which 
were intra vires, and I beg leave to observe that it would be contrary to the whole 
scope and spirit of this legislation to provide for parliament intervening, not where 
the provincial parliamert has acted beyond its powers— that I could conceive— that 
I eould follow— there would be nothing inconsisioi.t with the general course of legis- 
lation in that — but to allow the Dominion parliament to intervene, not to correct 
mistakes where the provincial legislature had gone wrong, and exceeded their 
powers ° 

Lord Watson;— The difficulty arises from this: According to a very well- 
known canon of construction I feel constrained to hold that the legislature inten- 
tionally omitted the word "prejudicially " before " affected " in sub-section 2, What 
It meant by it is a different question, 

. J. I^of<^l Macnaqiiten :— It is enough to say that they conceived themselvee pre- 
judicially affected. ^ ,/ t- 

Lord Watson :— It might be enough to say that another way of doing it would 
be more for their interests, without saying that tho other was prejudicial. 

Lord Macnaghten :— Supposing some rights were created after the union, and 
tlien legislation bad taken those rights away. 

Sir Horace Davey:—! can conceive this, that power ohould be given to the 
advisory board, as there was in the act of 1881, to compel the attendance of children 
at the board school. There was tnat in tho act of 1881, and it continued simply as a 
power. \ou would say : Well that is not necessarily ultra vires, because you can- 
not say, whether they may exercise it or not, tho exercise of it may be ultra vires, 
though the power itself might not. Then the advisory board passed a resolution 
compelling the attendance of every child at tho board schools— tho non-sectarian 
schools. But then the governor-general might say thai exercise of tho power is 
Ultra vires. It may be it is a discretionary power which may bo exercised in such 
a way as to be unlawful, but which would not be held to be unlawful, although the 
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particular exercise of it miffht qMliif n 

views of those who are the majoriiy who nLSk "^ ^''^> ""^ f^'ttering from the 

oi- \riv! Tk ™° '"''''^ ^''« legislature of the Domin- ^..^''"^^'^"^"ces, and it will 

o^ gne them an appeal from the exerc se of tC , " P.'*''''«'"«"t « court of appTa 

Sir Horace Sav/vZyL '"''"""" "^ '^' governor-general. 

P''',''»™'"-<l, nameiy: that ,ub-'octS ^rn'^lT'™ "^ """"b"-"!" Iho view which 1 

Lord M ACNAOHTKN :-It goes on. 
oir Horace Davev <• 5.,^ <- 

Sir Horace Da vet — tV «,<.+• -i • ■_• ■^"""'ja, i 

hypouS'o/"'^'"^'"^^ that I s^iSee" n "tJif'^'^ ' ^f "t' '''' ''''' '^ -" «" the 
in ffn ^. cou,.se_and induce your lordshi I t?f i TJ ^™ entitled to put the 

NAGHTEN .-.fhe governor-general will have uo power ? 
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that ^Ji ""''■'*'*' ^''''^^^~;^^- h T'^ • - ^« "'"'^rstood for a moment to admit 
™ f ,^ ^rT^^'u'^r''.''^^^ ^''° slightest jurisdiction to entertain Z 

appeal of the archbishop which is in Lord Shand's hands 

Lord Shand :— That shows that the one appeal excludes the othoi-. 

Sir Horace Da VEV: — Yes. 

Lord Macnaqiiten i-Supposing he did, you could not stop him in any way 
or If they pass a law on his recommendation, would you say that t was ultra vfrel^ 
Supposing tl.iH board decided that this law of 1890 was intra rires- 

Sir HoRACs Davy .-I am thinking in what foim of procedure it could bodono 
No doubt some form of procedure could bo devised. You could patch up some sort 
of action to try it in, but ,f you could try it I should say, undoubtedly 1 

LordMAC.NAonTEN:-How could you prevent the governor-general makinc a 
recommendalion to parliament? fe "i-i"! niiiKing a 

• '^''" p«^'^«. 1^AVEY.--And tho Dominion ])arliament from passing an act ? Sun- 
pos.ng the Dominion parliament pusses an act, then 1 should say that act of le 
Dominion parhament \a ultra vires. 

tVm.^'''"^''"'^'''" Couch.— Unless it is authorized by this provision it would bsnltra 

wonMlJ!?-^ ^ !lYr^~.'^^ other view which may bo maintained against mo 
would be this-and I do not know that I should dinagreo in that-sayint that all 
, ho decisions of the .lueon's bench and of tho supremo court and. I mu.t a L of y„ r 
ordships were al ultra vires and went for nothing, because the only tribuna St 
had any jurisdiction in the matter was the governor general 

Lord Shand :— What do you say to tho fact that the governor ffonoral throuf/h 
the minister of justice has said this :-" It became apparon't at tho o?t e La tthe^so 

3S T ri"''"^ ''''''"'^" "/ ^\^ J"''^^'"' tribunals more especially as an investi" 
gation of facts was necessary for their determination?" The efore his view "s that 
before he can do anything, or be called upon to look at anything, this nvesTiea ion 
must take place and he must have a decision of a judicial tribunal >"^^«^'g"^'0" 

justictbltnimnoYKiu;:/-'^^' ''''' respect for the opinion of the minister of 
Lord SiiAND :— Kollowod by the acting of tho governor-general. Ho savs — " T 

am goingtowaitunt.il .see tho decisions of the courts" -tiosa^s.— i 

Sir H0R.VCE Davey :-It has been my duty to say before now that decisions of 

ministers of justice and other ministers are n^t always in accordance wui pTest 

decic^r* ^"''''''•-^* '^'^'^^ ^^'•y '""^'^' ^« if he means to abi.le by what this court 
Sir Horace Davey :— I should be more influenced by that if it were not a f,ict 

Lord Watson :— I am afraid an opinion of theirs cannot bo taken 
wh.-.h"" u^'^'^f .^^'^VEY:-Reallyand truly, I have been led into .arguing a point 
which, although It presented itsolf to my mind, was not a point I was insttuctid to 
argue. At the same time, I think your lordships probably wo. Id not enterta n 
the appeal or rather you would not if you saw that it would bring you in?o 'onflfc?-^ 

Lord MoRR.8:-The matter appears to have been raised in R^naud's case Did 
not the same point arise in Renaud's case ? 

Sir Horace Davey :— I think it was. 

Lord Watson:— lienaud's case came from Now Brunswick I think 

Lord Macnaghten :— Tho language is very much the same 

bir Horace Davey:—! am not sure it could arise. It would not arise 
under sub-section 2, nor would it arise under sub-section 3, becrso there was no 
BrunTwick.''^^"''"'' °'' ^'^^^"'^^"^ ^^^'^'^'^ «^'«"°^' ^y ^^^ -^ the union iHew 

The Attorney General :— It did not arise under sub-section 2 
did noT.^r-Tl ""f ^"•"^rK''^^ ^ ^"^y "PP"^'^ '"> Ontario and Quebec, and it 
tient'ch'oUe'ltfngty'ir" '' '"'"" ''"" "'^^ "'' ^^^^^" "^'^^^^-^^ -^'--^ 
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What the ohielJu«tioe ^S-truS^'lhenlharif •"' -rnmon .chool. Thi. i. 
bounden duty of this court to doa wUh 1 oHtionH . f tl,^^^ ""V"^^' 't" ''^^' '^"^ ^ho 
piCHci.tod for itHConsidonuioiK wora. torn eavonr I'*-'""''; ''*"'" legitimately 

a miugnuncy in this cane m vv'ircZ ^ urtX^„r« H "'A' ''^'''^'' '^^'' '■^«"^'' 
1871 vo,d in nart or in whole. It iroontenZl tha n! >,^"'»"'0" «chooiH Act o. 
fioman catholic inhabitantsVthin i rov nee as a ' "«« "^' ^ ""^ J"'"''^'««« «<" tho 
cial y alfcctcd by the Common Sehoor^t 'of iStVJ^m ^"T"'.' '"*^" *^^'«" P''«J"''i- 
section 1 ofsoction 93 of the British North Iminli A "'v^^^, ^''' P'-'^^'i'^i""" otLb- 
whether anv <•]«»» nC ..^.. „ i .„ . ',' -^V '^"'. -^T??"ca Act. Wo have now to determine 



whe.her any clasB of ^^erson a ^ £' l^^r^Z^^^^^ '^"^ ''T "«' 

reHpect to denominational schools at .L"nfc E'u^':".""^'^''?.^ "',r'-'^''>K« ^vitl, 



the Common Schools Act of 1871'- ^'^'^ ""'«" ^^''>'oh are prejudicially affected by 

^^^^^'^p:"^^^^ would not the an.wer in 

KonauLo2Sd''wL'Ih;;^:>;«!il";;i'li^ ^"'^^ l^« .<-l- Bub.section 3. What 
vx-rnion or the English version nTclool a boHsh !".';;'..?''? '" ''^'"'^ ^'^'^^^ 'h" J^«"«3 
Hion wae an interference with the pr^il'e^rcs ^ "^'"°" ^'^ ''""^ '^" ^'^"''^ ^er- 

poino ":o^Z\Z'-u. Tnof ^ie S'To'u't " ^"" "^V^ ""^ "-- '« sav on this 
of the appeal. ^ ' ^^ '""^'^^ ^O" ^^ ''e'low the discussion of tfie merit' 

ordships' indulgence to allow my learnTfHndt «'.'""' ^1"^ ^ "^ V "^^ your 
judgment is the judgment of Mi-.X ke Killam llf, ^ T^ '"?• ^^,>' '«'''J^ ^''^ first 
came It cont/iins^ long statemS of the ft^cls an ' ZT '^' «PP'^^'''^f>>" to quash 
any of your lordships desire me to do so i j" «o^ t^*' "^ ™^' "'"^ ^''' ' ""' 

Y'll bogm on page 26 at the 37th lino :-'' It is show \!;"°''"T^ ^^ '"''^ ^''«t. I 
April last a school district which hZ\>,.ry.t\! , "" ""^ P^'O'' to the 30th 

thecity of Winnipeg, &c.'''' Ss toVhT^o ij^p^'f ^^^^^^^ --ted In 

to the old acts as shortly as possible ralheHn mTl^f ' T"- "^"^'^ ^ '^a^e referred 
tion taken in the summons and as iUuetra ive of nno? ^^P'"' V\' ^''^ «^" ^^^^ - bjoc- 
tonds to have been within the poweiro he l/^Uf ^'''^ "^^'^^ ^'^^ uppHcantcon- 

can conceive that the adoption Kno time of ^?ff^^^^^ 

Of the legislature thereafter." Then his rrdslnln FT ■ ^"'^ '""'' '^^^ authority 
NorUi America Act and the impo Ln sectJoJ'K^^^^ T'T' ^^ ^'"^ British 

at page 28, line 35 :-" Now it is obvious thTt if thi Av ""'^"^''.'^"f ""^' continues 
egislatein relatione education withorthe I mf.lHl • '^ "'!?'^' *''« authority to 
It would bo quite competent for thnmvinni«I 1 -T'f'^P"'^^ '^^^ the.se sub-section, 
the Public Schools Act, &c [Eeads 7^,1- nf ' '"? n '"""* ^"^^ « «t«tute L 
33.] ''When, however, we comVto Man toK^P^^^^^ words page 30, line 

culty that there was no imbHc Hchlfi . '^ ''"■'' '"''* "^ the outset by the d ffi 

modeoftaxation. Tlfeexstcnceof 1^^^^ "Tr""'^ ^^ l^^^lic funds^r by any 

whether there was a right to immuntyfiJ^n^^'ruchtl^ir'"''' '''''" ^« ^^^^^i'- 
cation 8 wholly wantintr " Tho' A •', *" ,^"^'} t''^"*'^" or not. Hero that in.Ji 

bishop, which I n3 l^t'irole^. r^ rhfns^ w^ '^'^ ?«^^-t of Ihl'c;- 

davits which wore fiied-Polsondnd Su hefc's «"^^^^ ".'l^^ '\' ^"'^ ^^her affl. 
toBome extent the affidavitof hisgracothev a o i" no / •'" *^«»th<^«e supplement 
[J^eads a further passage to the vvo.Xl «' Sid hi irf^^'T"'.'^""* ^'^h it, Ac- 
portion of the original 03rd section woL iivo vf e hc^ n^f^'^',"-'^ '•"'" '^° ^'' "^ '*"y 
of the powers of the provincial legislatur^ bevond ihoL fi '^i^"«'«» O'' ^ limitation 
22nd section, there would bean inc^onsLtCn- wiii??K ^^^^^^ this 

excluded by the express terms of its seZdsS^^^ ^'^ ^'"^h is 

6bi,,s with that argument. I think'tl^^ ouit ?1 1 „• •^'^ "°^ ^''""^'^'^ ^our lord- 
course, or that it i.%ea«onably clear that th^erov^s^^^^^^ 1%"'^^^' '' ^«""««' «f 
nde and ,)revent the application of the pimii ons of th. 1 ^° ^^?" "'°''«" '^o "^SJ-- 
North America Act. I should think that sroasonabl. f"^ '"'t*'°'1 «^ ^'»« ^''^^'^^^ 
very much. " The course of the Iogf«latS.i \nd th? \ ^ • '^ \^ '^''*'' "^"^ "^*^"«r 

-eg„.at!o.i and the meaning of the first statute are 
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of tho greatest importance in interpreting tho second, but I cannot consider any por- 
tion of the 93rd section of the (brmor to be incoiporaied into the second m-A. The 
first quo8lii,n naturally arising is as to whether the Public Schools Act itself creates 
u system of denominational schools, or assumes to compel any class to support der.omi- 
nalional schools other than their own. Upon 'he face ol the statute it does not. The 
affidavit of his grace tho archbishop, howovei', appears to bo intended to lay u foun- 
dalion lor an argument that what are called in this act " Public Schools " are roiilly 
schools of a protestant denominational character, although the act upon its faco 
<loclaros that they are to be unscctaiian." 

My lords, I must hero observe that in some of the judgments against mo thei-e 
appeai-s to be some confusion whon they speak of schools to which catholics cannot 
send theii children. Of course catholics are the best Judges for themselves whether 
they will or will not send their children to a particular school. Of course they are 
entitled to their own opinions upon that, but when they say they cannot, there is a 
fallacy in that. Tho legislature has provided a school to which every citizen may 
send his child, if ho thinks fit to do so. Then the learned judge refers further to the 
archbishop's affidavit, and to tho affidavit of the Eev. Dr. Bryce. I do not think I 
need trouble your lordships with that again. Then he proceeds, at line 38 :— '• Ilero, 
however, I cannot conceive myself to bo bound by, or confined to affidavit evidence. 
1 am intropreting statutes, and in doing so I am at liberty to take judicial notice of 
tho circumstances with respect to which they are to bo construed. I do not say 
this because I conceive that there is anything really untrue or intended to mislead 
or to give a false iolouring to beliefs in any of the affidavits. Indeed they appear 
to me to otter, in i.iost respects, a very fair view of the relative attitudes of most pro- 
testants on the one side, and most Itoman catholics and the Roman catholic church 
as a body on the other side. I am not, however, convinced that there is any ^sueh 
distinctive difference between protestants generally and Koman catholics generally 
upon this question, as to constitute u mark of denominational division and to make 
what would ordinarily be termed non-denominational schools, really ' denominational ' 
within the meaning of the Manitoba act as between protestants and Jloman catbolics. 
From my experience I would siy that very many protestants have as strong opinions 
upon the importance of combining religi )us with secular instruction as any Roman 
catholics. In support of this view, 1 need only refer to the report of tho royal commis- 
sion," and so forth. I do not think I need read this part to your lordships but I will 
go on at line 21. 

Lord Shand: — That rather I'olates to the policy also. 

The Attorney-General : — I should think you might go to tho bottom of tho 
page. 

Sir Horace Davey : — Yes I think so. Tho judgments are very long anyhow 
and I do not want to trouble your lordships with too much. At the bottom of 
page 23 the judgment continues: — "Now, the rights and privileges protected by the 
first sub-section are those with respect to denominational schools which some class 
or classes of persons had before the union," etc. [Reading down to tho words at line 
43.] "Tho circumstances existing in tho older provinces, and the general nature of 
the school systems in Ameiica suggest at once that it must have been contemplated 
in the enactment of the Manitoba act that the legislature of Manitoba should be at 
liberty to establish a system of free non-denominational public schools, and provide 
for their support by grantof provincial funds or direct taxation or by both methods." 
That i3 to say the learned judge, I suppose, means that tho possibility of their doing 
so must have been in contemplation, because that was the usual method of provid- 
ing schools on that continent. Then: — " Under tho powers given, it would be open 
to the legislature to make laws to encourage or restrict education," etc. [Reading 
to the words at page 35, lino 30.] " The effect is so indirect and remote that Ir:annot 
take it to be within the act, and it is precisely the same effect that would be pro- 
duced by taxation for other purposes within the powers of the legislature." 

Lord Siiand : — The learned judge does not seem to exhaust tho considerations 
presented by the other side when he says that the two things that are objected to 
to are the compotitiori and tho taking away of funds. I understand one of tlio lend- 
ing arguments is that they are now compelled to contribute to denominational schools. 
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Of the ju.lgrnont, in unkin-. w| iut ho ha Iv^'^^ '^''' '" »»>« ""rlior par, 

was any ri^rht ov privilcKo. an.l hL 1 n . , ' ^ l'^^^ "'' P^ivile^'eor vvhothoi- tf] • 

"'S!!rDu^'l"'" """'" " ' "^ ''"' ''"" ""^ '"^'"^ "p ''^^'' 

Lo.d Sham, :— MiVlit I point .x.t L, ,T » "''''"•''«• That in what thoy olaiui 
two points on which ho HavH th V " • ^ -v '^ "".''"«" '^* ''« ''«°'"« to Ihm h ,' 
)'"-iWe« from lino 25 to I „o U 'IT'" "' '^^^'^' "'■ Pn-vilei^o. I h . 
«"ticipate,l it. '^"' '•"' PeHmp. you aro ri^^ht in sa^in^/ho h^i 

oir JloRACE Dvvpv- T fl.;. I i l i . 

of wholhor ,hcv had any rild on lli?' '''l7 •^''^ ^« .^r' ^^'•'' '' ""^'«'' the hoa.lin. 
taxation for tL o,>,nmon 'Tschools'Sj'" h •''"*'''"'' '''^''" '« immunity fom 
CanadaH, and nhows they hm uch n i. *''r"'r''' ^^"^ P'^«'tio,. of the tw 
mamtaincd a ••eno.ninatio^itl.J^r^^iU.'' ffi'S A, T'' ^T"^° "">- I--'" who 
taxation toy common school., „nd th , ho « .r?«, \['' '''*^'''' ^" i'"m'>nity fro,,. 
oxompt.«norimn.unitybocau«e.hero w L inf-^^ thoro could not he such a, 
and no Hy.tcm of com.non .chools n >f,n oba Povl' "^?""" I""'" ^'"'"•""^ ««l"><)ls 
ho learned judgo hadKonea littlo furt or Mt ;/.''''' '* ^''"''' ''"^« boon well if 
the natural monnin- of the lanirn.,.,e r f ti" . J / ' ''""^«^'«''. "'-Mod that, oven thouL' 
as theHO, the hinlory of ? Sr te ^ cone S 

?o ' th'' ';V'" '•^''^'- P^''^'"«^'« and ow ic,/^;;'"'^, -P'|ruto or denon.inatiZ 
toi the other provinces bv the orimnnl i.r n 'i .• "*'"''' '" ^hicli it was nottiod 
the woniin^, of ,ho Manitobaact Sw haM? w'"" T T\ "'« «'"'".'^'^'« '"""io i 
v.ew o the protected riKht« and Triv L' T" V^'T'^'^' '^^ 
remainder of Mr. Justice JCiliam^L^^^^ ^o taken," &c. (Roads ffi 

general observations of the chief iusticn of M u ''^ '1""'*^" ^'omo very sensible 
to tins : That it is within the iviEum I T ^'•''"«wick. I take it that "omos 
means of direct taxation to prEvXi « me u ''l^ '" ''■^"'^'"'" f«'' education, and by 
tho.o who claim an i".munitV from t xa^o mnlT^'"!^' ''^ legislation into ettbot^ 
un.on there could be no such imZnitv b, v-^ fl '''"" ' ""^ ^^ '^' ^"f"''e 'he 
what IS intended to be preservedTSpnX^^ "^ «"'^'' *»-^''''on; and 

dass poisons is entitled either aXire?^^^^^^^^^ 

raaje. y 8 subjects. If it is only somothinrwhi h i^ ''"^«!''"K /'ora the rest of her 
majesty's subjects, then it is n.t a r 'ht or n, life l" " • "■'''^*^'^ ^'^'' ^he rest of her 
Every person in Manitoba before the unioi hlJ,^ "^"^^^ ^y "" '^'"^^ of persons 
t^ie support of public education. Th.^" we.e n " }'"™""'*y *''•"'" P>^.vi"g tfxes for 
Therefore, every one of her maiestv^s sullo T^ 'V^' ^'" «^''""1 taxes at all 

mmumty. It was not, therefo nyivilifet,i<7v'lVh ^'"^ P'^v'ince enjoyed tha 
"t \"^'.^' ^'^''^b they enjoyed P"^"'-"' «"JO.yod by a class of persons, because 

V0lr^^::^-^''y '^'^' ^" Poi»t of law. They had not an immunity in 
Sir Horace Da vet : Yes fm ) ■ 

i>ii- Horace DAVEy • N"o anrl h, „ 

phqrtTcH f- u • ' anci ttlev wore '^"•^noi'^AH >-„ . 

cn.Hrged to schoiars or to the m rent's nf ^L ""■1! "^ "^^ans of the fees 
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Injoyed only in common with the ?e8t of her majosty's subL? lie h-. I i^ 
Ixclus.ve nght to carry on this business, and ho •• had no greyer itht h«n 
LTh VJ'^rf. '"'if l^ P''^'"!'*?f ''' ««"'"g »P "^"J earr^^nlon : sin^lar b s 

L section in sotting up a^maJkca shS'^t'^YnSe'^i M "' buri^SSl nev^r 
aye been meant that the powers given for the benefit of the inhab tants of the 
Lm«'ni"J t "r' -h" 'r"'"- "»' " '"'^^'^^^ «*^»»1^ "0^ be exercised ?n S Sjl^^^^ 
1-ord biiAND .-Ihoro the learned judge is dealing with the privilegeof an indi 

Sir Horace Davey :— To illustrate what ] mean • In the stnto nf xir.^..,. ■ < i 

lent equivalent to legislation-the act of the governor ^ ^^ "" '""°'- 

Sir Horace Davey :— It, was not an immunity. 

ungdTdn'rSSst-'^'''"'^"'' ^PP'^ ^" ^"«^-^ *^^ -^ ^- every purpose. The 

Sir Horace Davey:— The tax did not exist. 

Lord SiiAND :— Immunity implies a right to be clear of it 

bir Horace Davey :-I will give an illustration of what I mean, which annears 

ne to be a very apt one. Look at the state of things described to uSthjf 

irned judge's judgment as existing in Upper Canada. ^ ^^e^c^'l^ed to us m this 

Lf ion Tf^'^'T -rf privilege, created by statute, is open to the very same obser- 
ition. It may be taken away by statute. ^ oosei- 

Tor?Sf,f„n^T'' ~-^"J 'i '^ something peculiar to that class. 

Sir Hop .,? 1^ " guarded, and it is said you shall not take it away. 

I 33^-4 '""""'" 'P""'«8» <"• "-igl" 'WacSmg to the class of peraoLX 
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cause it was somethine which thev pitliAr hai\ «,. u^a n 

versely, to the rest of th%ir?eTlow citizens ' ^^^ ^ ™'""' °^ "°^""'^"g ^■ 

^nn'^T-'^/''?"''-^^^^''^ ^^® '° ™^°y different i^inds of privileges A ..reat 

Lord Macmohten:— Which you enjoy exclusivolv. 

K~.rs;: ;..;,"" — ■«"■ -'^ " '■• - Sir.*™;:; 

Sir Horace Davev:— It would look so. 

Lord Shand :— That is the question. You sav it is not n v\crhi +i,..+ „ii +1, 
munuyhad, and all the community were exa'^^^rttl^li'Sng iS^tX 

popuSn.''^^''''^^"^^'" '""''^ "'' ^'^' ^^^ ^«* "«'^«« y«" '^"^'^raced the whole 

Lord Morris:— Instead of saying " by law or uractire " if if y^oH .n-.A » u- , 
they now enjoy," how would that be ? ^ practice, if it had said "which 

Lord SriAND :— That would bo exactly the same 

.aiscJby t"ro'„".rJu' dTetdi^iJeToTt''^ '° »" ''°"''°- "^ '"^ "•"' --^ «»' 
to them."""*™ ^'^^■^''^-No.to e«ohdonomi„ation-evorydo„omi„ation according 

The Attoenet.Gei.eral :-KotMnB of He kind ; you cannot «v so 
per«','.I ""'"'"^ J^AVEv:-B„t I do say .0, because Ihey ««;' Serent class o, 

of*';t»^rrc.7j'S'"' ""' """" "' "«"'"»'-«<'■". •»-' perhaps i, was a c«. 
Sir Horace Davey:— That is Logan's case 
The Attornet-General :-I have nothing to do with Logan's case' 

be d^^lilfor'""^"''' "°"" " '"^«"""« "■' 8.»«nd „„ which Logan „av 

.oo|rntt?f JXpS^'to'Ce'S..' TtTlsStcr- '^ --"' ' 
Sco.,!:d=rdTe d^rn-oV7« a^Kn^ "'° '"'' "- ™ ""'^ "- ^" 
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Lord Morris : — He lost it. 
!«,. ^''* HoiiACE Davey:— I do not know whether there are mv Jews in PonnHa 
There may be for all I know They certainly would be a clU o^f jZon" The^^ 
I go to the judgment of Chief Justice Taylor, and he says that it raises an im- 
jportant question. Then he states the grounds. 

Lord Shand :— Is he of the same way of thinking? 
I H ?'i^''>f ."^ DAVET:-yes. Then he says that the statute may be moulded 

S.d'^^l;:.^;:dt^stolrn^;'lJ^^ ^^^^^'^^"^^ ™"^ '^ ^«-^'^^-^' -' ^° -^- to 

quosSn"^ Shand :-I think the top of page 46 is where he first deals with the 

Li, .^k' ^"!^'"' ?o^'?!^~?," P.^Se 44, he says this :_"The argument was pressed 
that, by sec ion 22 of the Manitoba Act, parliament, in view of the contiwerfy " 
etc [Eead.ng to the words at line 22.] " Surely h^d it been intenS to sec^i-e 
to Roman catholics, or to any other class of persons in Manitoba, the same ri^ht 

IwouirhfvrE so'" "' '" P'"^'^'^ ^°'"^ '^' pvovince of Ontario, parliamfnt 

Lord Shand :— He means by that the same right of having separate schools 
without a public rate in support of it. ^ stnoois 

Sir Horace DAVEY:-Yes. Then he says :-" Parliament had before it the 
express provisions of the British North America Act on this subject," etc. rReadi.iff 
to the words at line 35.] " What the court has to deal with is, did any such rS 
I or privilege exist and, if so, has such right or privilege been prejudicially affec^d 
by the pubhc schools act?" Then after noticing secth,n 22 hLaVs --"K may bo 
^' R p 97^'''!k"A'^^'" the court in New Brunswick dealt in re Renaud. 1 Pugs 
E^'m .'kT i *" ''""^ '^°''*^' '" f'^^'tion 93 of the British North America Act" 
they held tha they were not intended to distinguish between protestants and 
Roman catholics It was held in the judgment delivered by the learned chief 
JUS ice now chief justice ot the supreme court of Canada, that sub-section 1 nSant 
just what It expresses, that ' any,' that is every ' class of persons ' having any St 
or privilege with respect to denominational schools, whether such class sho'uld 
.^vo'JL^^H ^^""T'°"1?'"°a""''1'^"? f P^-otestants or Roman catholics, should be 
protected in such rights. As the judgment of the court in New Brunswick was 
a3irmed on appeal by the judical committee of the privy council, approvin- of the 
reasons given in the court below, it must be assumed that this was regarded by the 
ultimate court of appeal as the true construction of the sub-section " That 
IS the construction, I may add, which has been adopted in Logan's case 
Then:-" Are then the membe.;^ of the Roman catholic church in^ Manitoba 
a class of persons who had at the tine of the union, by law or 
practice, any n^ht or privilege with respect to denominat onal schools ? 
And If so does the Public Schools Act prejudicially affect any such right or privilege ? 
Happily there IS no dispute as to the facts, as to the state of affairs with reference to 
education, existing at the time of the union, and upon which the claim to possess 
certain rights and prm eges is based." Then his lordship reads the archbllopV 
alhdavit and continues at the top of page 46 :-"nad Roman catholics, as a classof 
persons, what can be considered or called rights and privileges within the ordinary 
meaning of these words as used in the act ? There were tchools established and 
carried on, the expense of which was defrayed by Roman catholics. Episcopalians 
and Presbyterians had the same right, and also carried on and defrayed the expense 
of schools. Every other protestant denomination had the same right and so hid 
every private individual. Any man could establish and carry on a school at his own 
expense If he chose to do so. It seems to me the utmost the Roman catholics can be 
said have had was what may be called a mora! right. Had the words ri-^ht ol 
priyilege, stood alone in the act it could not, I think, be said they had any which is 
pr^ud.cially affected by the Public Schools Act." Then he refers to the dJfinit Snif 
a 'right inthe Imperial Dictionary, and to Bouvier's Law Dictionary, Brown's Law 
Dictionary and Wharton. Then he refers to the definition of privilege as ''a vithT 
imm unity benent or ad vantage enjoyed by a person or body of persons beyond°the 
commo^n^advantages of other individuals, the enjoyment of some desirable right, or 
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immunty not enjoyed by others or b^all" T^ by Webster "arijht'or 

18 said to be " an exemption from somA Hn»^ k ^' '" ^"^''" « Abridgment, privilege 
tain persons are indulged A naKiViX r ^' ^•'!-''^° °'' attendance svith wKich d 
prerogatives to some por'sont ?ontrarv tn'r''*'"" ^^ l^« '^^^ ^^i^h g'Jts spcdal 
pomyns' Jigest :-" pS.i^L Tjlf st/^^^^^^^ T^''' ■ ^^^^ he quotes S 
Joco c^cee?«7«r." Then he /efei-s tTScSiftT^ot" ^'^r^'^'^^^J ^"^'^ ««^ *^'"»«'' i'* 
Campbelh;s. Spottiswoodeand at page 47 1 i ie 5 h^Z? ^'Z."''^ "'«« »« ^he case of 
and privileges, as used in the stafntA m. IV ' ^^^^ "" I* seems then that rights 
something not common to all thrcommuTi v et?' "'rT't^^ "P^^^ ^"^ P«'^« 
48 l.ne 20.] " From the circumstanT that ks odno«R '^ u *^« ^^^-^^ »* Page 
iad, in common with every other denominaHnn a ^''k."^'*' *^^" ^^''^ed on, they 
schools, and in consequence of their doL? "tS I'^f • ' r'° f '"*'''^'' ^^^ maintain 
1 «? "^™l°«?ity, but that was not becSfse the7hL ''" '^r' '^^^i^'' ^^'^'^ ^^e rest 
idiouJn'Ltr I' ''''''' "«»>* ^° have schoofs."'' ' P'^^'*'"^ '''^'^^ ^° ^e «o, it was 
LAdjourned to to-morrow at half-past ten.] 



IN THE JUDICIAL COMMITTEE OP THE PEIVY COUNCIL 

C0V.0U. Chahbeb, Whiteha.., Wednesday, 13th July, 1892. 
Present : 



S*S!- 11"""' I^ord Watson, 

lit m §""• f ^"^ Macnaghten, 
Ihe Et. Hon. Lord Morrisf 



T^ £• S''"- ^^''^ Hannen 

The Rt Hon. Lord Shand, 

The Et. Hon. Sir Richard Couch 



The City op Winnipeg 

vs 

Barrett, 

and 

The City op Winnipeg. 

vs. 

Logan. 

S.r.STc,'f "'"" •'"="''-»<' "<"<» "f «e».». Ma,..e„ * Meredith, 13 New I„„ 

the HoTX'/S.Sfn"''"""'"''^-^" Horace Davey, Q.C., M. McC-hy, Q anj 

Couaeel for the respondent Logan ^Mr. A J Bam^-"' ""'' "'• "'o™- 

Second Day. 

Sir Horace Davey • Mv inrHc t ™ ,• 

lordships rose, the judgment o/tSief7u:tic^"n2eZS ^^^ ^o-' 

[Reading to the words page 49. line 10 1 '' Tw'.o the time of the union," etc. 
they are prejudicially affectfd ?" That is ieiSicir ^-^^ T"^ *^*' '» ^^^^ ^espec 
II rp ^^y"^^^' ^'S^^'^ that by the^ub^fioS^A?f'*'^^'*^ 
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;h, 13 New Inn, 
irthy, Q.C., and 



)on, when youi* 
page 48 at line 
le union," etc. 
in this respect 
iss of persons ? 
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idity of which 
his province." 
Jquircd almost 
forth America 
I judges state 



S^l„f! L^"°'^J'"1^^ !? ^^^^ ^f^"" ^^^ l»'»«tice in Canada, that, there being a 
genera] system of education any denomination which set up separate or dissent^? nt 
schools could exempt Itself from the general taxation for tfe pErposo. " The Sd 
section ofthe Manitoba Act must receive the same constructioi. The Publ-'c School 
Act, ho validity of which is impeached, is an act dealing with the gZraleduca. 
tional system of this province. It does not deal with denominationaf Separate oi' 
dissentient schools. Its object is to provide fo^ the general education of the peonle 

ThnlTinl P"^ H° T-''''rr ^^^"•^'«' «P«" t« ^1' the people of he p ovrnSeTo 
choose to t^^e advantage of them for the education of their children. I cannot see 
hat any rights or privileges that Roman catholics enjoyed at the timS of the 
Tm-m to denominational schools are dealt with or in any way pSd^cit '1 v 
affected by the act. It must, in my opinion, be held that the appeal fills " ^ 

+1,. I. ^ 'T^T^' .•^""' "P. '° ""'^ sentence what I think is the answer given bv 
the learned chief justice to the argument about contributing to the schools?^ Reallv 
and truly If It was a right or privilege it was a right or prTvilege not to be taxed to 
be compelled to contribute to schools at all. 'vnegenoi lo oe taxed, to 

• A ^°''d Watson: -My present impression is, looking to the statements of the 
judges and the condition of education in the differentprovinces.that heTntei tl of 

' iare its"to seTnntl- " '^' "I' "!^ ^^'\'''' *« «"^^'« Sissentient and denom?nat?onal 
L I hW "P.their own schools without paying the general rate. One object was 
«"ttTn»f "*''"' ' ''""^r' to exempt themselves from religious education 

Lor??V^ w^T^f ^PP"" ''"^ ^''^^^ ^^""d*' y««- that is so. 

S w^o^ -What do you conceive was the object of the other act ? 

absoluTefeHgicus'eqSiy''' ''' '''"^^'*^ ""'' ' ^' P"* '' «^«^^'^' '' ^«« *« ««^--« 

thatS^l"u"i?d^ds^rhii;;^'"^''^"''^^'^ ^'^^^^^^"^ P««^«- - ^^-'t«ba ^ 
«n mI ^^'"A?*^, I^avet .—No, if that had been the intention they would have said ' 
so My view 18 that It was to secure absolute religious equalit/ between all Se 
province.^ ^^^'"' ^^"^'"^"^tions, Christian and otherwise which eSed in the 

Lord Watson :— It is curious language if that is what is meant. 
^n.oJ-^"^?^'^^*^^-~^."t'®^^'"S the province to make such laws regarding 
S nrovTde'H°?t ? ""P^f-'^ •'^ '"^"""" ^"^ '^' maintenance of schools as i^t fhough? 
fh\neSsted. • ""^""^"^"^^^ *'^' ^^'°'^^'" "''Sio»« ei^aHty which 

to be^relS.""'" ""^^''^ imvUogo was it that existed which was certainly intended 

but T^wjfftltr P''''*'''-"TJ «™.^^'''''d I shall repeat myself if I answer that again 
.ohnJf -l^ pleasure: the privilege of each denomination of maintaining its own 

LgiStion. ''''" '^"" ^""^ '°''^^"^ ''' ^^^'^ P^'*'"^"'"'" t«"«t8 unfettered by 

Doinf^^'ThrnT^r^"^- '^'^ "«t think it goes that length-I do not think that is the 
S the othenTonli' P'l"^'^^- O" the face of that act of Manitoba taking it 
,™f^!^'?"'*^^^^ there Avas power in the state to prescribe a systtm 
whS itl'^r'"'^ *''"' '^'f*^'''" t"J' he educated, power to prescribe the edu^calion 
Jidnof «u • P'*'''''*'"^"^"' They might impose disabilities on the child if it 
did no attain a proper standard. 1 think they had great power of modifvinL/tho 
general system. With the remark ofthe learned^ohief justice agrelTdo not 4 nk 
that IS ,n any sense prejudicial. I think the legislaturi must ha've thougl t was 
ntrnH ''!? V^^^t' P"'""'' *" ^ave their children well taught. If e.iaSents wT?e 
KffrofTduca'ao^!"^"^ ^"'^ ' ' ^'^"•'^ '^^ '""'^ wouldVevent the cS getTfiig 

mav oneml^t'lfhTof n'* ??'' ?^ mjnd now, the act of 1867 and the act of 1870 
nay opeiate with totally different results because each of those acts severally refers 

date w'hen iZ? f '^^'"^ ^" ^^1 P^l'^'^"^'*^ ^^''''^^^'-^ ^^'th which they deaf at S 
uaie When the act was pjwsofl If uonoHinr^ix^ ;« <h- *orr!'' -e^ -r u »- 

by law-lhey w»re by slatate-lhen I think those are preseived, even thoagh [h°y 
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t;:Sn^tlS^ted%^^^^^ Pf-fe^- in Manitoba when! 

Act reserve the «ame privilels il^n nr7J^l^y^^^^ language of the Manitoba ; 
toaddthi«. I thi.r SrSerchie/hi^^ Then I should like 

strikes mo p. having vrySLoe^ has doyeloped an argument which 

done, and I , ^ not ^urrM raaV vZ - fl?'"' ^^u^' ^'' i"""^''^ ^illam has not , 
same w.^ a« the res "S t^e <S^ IZZtt StTL^-^"" ^"I? ^'''''"^ ^' '^ ^he I 
an act of parliament-I mean tLTcLolf act whiohnT ''"'' ^"-Pf «« ^^^^ ^^is i. I 
of denominational schools and he does io nnT^Tr k- J*"^^' ""^ ""'S^^ «"• privilege^ 
formidable ground. He savs thfs i« LT f '""fj^'u "PP^**^" ^« >»« ^o be a ven- 

religious edf cation S w ^nofdo forTne orTwo^^^ ■?r^'' '^"«'«" ^* ^^l' «'' 
to come and say this is an act which affpnf«^ ^^^\^ ^'^^'' Protestantorcathoric 
it does not. If it professes to hi a ?5n^^^^ denominational schools if in substance 
sees plainly that it i^Ton sec^arL n.t fr ''•';'^" ^'' ""'^ '^ ^^« ''«»'•* looking at it 
strikes me that tha is a vei^fSe pa. t of J* T""- *"^''*^' the privilege ; Ind it 
requires very groat consSatioT r«hnnM n '^."'^^ ^^"u ^"""'^ >«' ^^^d and, 
yesterday. Suppose thr' oveJZent w^^^^^ '^,P^' *^" illustration I di,l 

industrial schools for teachinrtZr fhT^ saying:-" Wo are of opinion that 
think schools 4 wSinrSrit^^ V^'^'' T '^^^^s^.ary. or we 

quence, and one party comes for^Z-Hn^^^^^ mathematics are of the utmost conse- 
religious considerJtiofs ?««'».; ^anch of 17L,^^' ""' ,"^"l' ^^ «" «PP«^' ^o 
being a denominational a^? llhSsw not S t'^"'.? that be listened to as 
hat this board will have to do is to say^hrh^^^^ they cli/alr "^ '\^''' '^^^' 

» ^ in the ActT/Ei':'VS?it c^nt T a^^ ^^ ''^"^''^^^' •^'•^ " ^ P^^*'- " 
bear that the intention of that was to adonf f h« .. ^ ""/'IT P"'"*" ^ ^^'"k (hey : 
it stood was inapplicable to ManUobat^^^ 1867, which al , 

Manitoba, to give therthebeneSf the ^^^^^^ ^'"^ requirements of 

that the Act of 1867^vas asf^? as nossibriS f ".""• ^ "^^'^arly of opinion : 
including educational matters to oTace all ti« r?,^nf'^' Vl^^',^' "" ^^^'^ "ghts, ' 
as possible on the same foot nL- as K^lV P"'' '°<^?« ^f the Dominion as nearl^ 
not indicating an Son The lan^uZ rll^t' permitted. As I said before, I am 
intended to eftablisf hatuniforJuv and t"" tJinl'^r^nt'""' *^"' ^ *^'»k '* ^^' 
the suggestion whether it was tbe^^•^tltion of'^ h^^^ ^^ to consider 

denominational schools in MaSoba to hanH^^n- ^^ • ^^' '■^. '^'*'' '"^^"''^ ^'> 
handicapped elsewhere '^"°'^''^* *° handicap them in a way that they are not 

BritiSX Ame:.fcricVXVtdl'^t:rth: '^1 '"l^' ''''' •« ^^y'^-^^S - the 

P;^ce. TheUnc:; ^^^t^d Sffi:^^t^^^Z^- ^^-c^^ 

Lord Watson :-Thoy may make different rights, 
to o!i:r£'Zt:i:i--i^^^^^ *« upper and Lower Canada- 

do not think it can be said that thpr^l^l.u^® '^PP^u ^J^'""^ ^ ^^""^ mentioned. I 

dealiJ^wI"'"""-"""' "«'"""* """'i™ «o education i. the matter „e „„ 
selecf^hfbwwori."''^-' """'' ^'""- ""^'"P """'""""l ".e, though I „;., „„. 

the ot"u°„ES wJSt»S;:? IVL otv'""^ "i?'™"' """«'• ' «"»k i" 
m the act of 1867-th.t prov,d.Vfo,.l,;i:*e°u?*y i'y eh'oo .7 """■' '' " f""""" 
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Sir Horace Davet: — The only uniformity contemplated was to preserve 
xisting rights and privileges. 

Lord Shand ; — it is not put " which any class of persons have by law or practice 
n this or any of the other provinces." The right is measured out by that first sub- 
ection, apparently to preserve the right accoi'ding to law and practice in that 
rovince. Of course the word " practice " will undoubtedly cover whatever was 
oing on, and being done. 

Sir Horace Davey : — Very likely I 'Md not .select the best words for expressing 
my meaning, but what I mean is that wnat was intended was to preserve whatever 
were existing rights and privileges with respect to the denominational schools in 
any pre. Ince, not to create the same civil rights or privileges in each province over 
the whole Dominion. That is what we rather intended, and I think it is reasonably 
clear. 

Sir Richard Couch :— The British North America Act did not affect the system 
of education in New Brunswick at all ? 

Sir Horace Davey : — No, it left it as it was, provided that the existing rights 
and privileges were preserved which they had by law ; and in the same way it 
seems to have been contemplated in Manitoba by the introduction of the words '* by 
law or practice." The words " or practice " may have been introduced because 
there was no positive law, because the law was of an uncertain hazy kind in Manitoba 
consisting merely of ordinances of the Hudson's Bay Company, and at any rate it 
makes it necessary foi the court still to enquire what were the rights and pi'ivileges 
which they had by practice, and it seems to me impossible to say that it was a right 
or privilege which gave them immunity from taxation which did not exist. 

Lord MoRR[8 : — This act contemplates that some right or privilege did exist in 
the year of grace 1870, in the province of Manitoba, to some class of persons in 
regard to denominational schools, I have in vain endeavoured to find what you say 
is that privilege. As I understand, you only say that there was no privilege, that 
it was a common law right of a true born Briton. 

Sir Horace Davey : — I do not think it was strictly privilege because it belonged 
to eveiy class of^'persons. According to my view it belonged to every claos of 
persons. 

Lord Morris : — What in the year 1870 do you say as a matter of fact existed. 
Sir Horace Davey : — I take it the right of maintaining denominational schools 
under their own management for the education of such children whose parents 
chose to send them there. 

Lord Hannen : — And you may add and not to pay 1o other denominational 
schools. 

Sir Horace Davey : — Yes, and if you please, not to be taxed at all for other deno- 
minational schools. 

Lord Hannen : — The question is whether they have been taxed for other deno- 
minational schools. 

Sir Horace Davey : — I say if immunity from taxation is the right or privilege 
— I have said it more than once and I am afraid I have occupied a deal of your lord- 
ships' time — if immunity from taxation is the right or privilege it was immunity 
from being compelled to pay for any education at all, certainly for any denomina- 
tional education. 

Lord Shand : — Will you allow me to interrupt you once more? I should like 
to say, with reference to what Lord Watson said, that I feel with him that it is a very 
important consideration that it may make a difference between the two provinces, and 
I go further and I would say this, that if tiie language at all clearly showed that the 
legislature did make it the same in the provinces I should expect it would be so : 
but then I have a difficulty in thinking that the language has done that. I quite 
feel what Lord Watson says very strongly that one would naturally expect every- 
thing to. be put on the same footing, but because one expects that I think we must 
not come to that conclusion, unless the language does it, and I do not think we find 
that language. 

Sir HoEACE Davey : — Now I am going to read the judgment which is against 
me and, with the greatest respect to the judges in the court of appeal, which is the 
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TiTeZTXit!SZ lITelClZ''''' '' ^^ •^-*'- ^"»>-. it be,i„s b. J 

construing statutes, which pzXbT^ourXS'w^^^ "'*^ '^^'^''^ *« thTmXof. 
will begin at page 57, line 26. « I " the wor<I« < n ^ w. I excuse me from reading 

lule would have to be applied and thfiVA^™'* '*^^"* ^"^ construction, the above 
fur her. But such is not the cas^ Thev 1 « « Vf ' ^^'" ?'"««'-"''" ting the inquh-y any 
while compelled to contributetothesunnnw.f^M.^'' mean that the Eoman eatholk? 
to have and maintain thei. denoSEnal ^^^''^'^^''''''^^'^^'^''iJ wo?^^^^^^^ 
narrower construction. They areTo nS«^ f^''''^^ ""' P^^'^te schools ; this isThe 
be.ng exempted from compSrTattendair.ll S '"'".''f. '"^ ^'*^''«"«« ihe priJIlege ot 
l^rir*^*'""-^*'"" '« th«t<ieS,Sr;,J*i^« P^'^.i^^^'h^ anothe.- and Yore 
time of the union, were eiv^n hv thlJi f ? , ^^^'^^mg as a matter of fact at th., 

aftorwa,.ds bo int;ifered^wlth by thenrovTnHal ? '^^f «^^^"«. «« that they couW not 
to dissent from that. I think tLv L^f^ • "' legislature." I am not at all disnoL. 
fei-ed with. My point iTtATkayTZV'^'''''^^^^^ 

these different interDretatinn« iy!y '^'^^^ n^*^ '"^^" interfered with '< A<^ ^^Zl 
one construction ; Sher "uTe thenTafto"b?'"f ^h^' ^^ -«<^eP<^'leof mo rtha ; 
says that a thing which is within th«I«tf Jt'""^- ^" "''^ ^'ile of construction 
unless it be also within the mernin^oftilV^ *'r '^^^"^^ '^ "«* within the ^^^^^^^ 
Coke and what Lord Blackburn™a?d'nVeBt^^ .^^^^" h« ^■'^^^'^ to S 

what was said in Graham ?;s. TheBishonof Pvi. '^'■^^'''"P'''^'''^»«^«^«-Adamson an 
18 necessary to read that. Goine on to Ll «Q k '"' ""'' ""^^^^ ''^'^'- ^ d« "ot think" t 
rities It become necessary in trvfn An ,C^ ^ ' ^V^^« "I" the light of those autho 
[Reading to the words, iine 4lf "lu? thesS"'?'/'*"^ -neaning of the words ic'' 
such denominational schools and the P«fh.r '"^^'^ were not recognized bvl^v ^s 
respect of denominational schools " '^t.*S'. ' ^ad no rirht or privilege £ aw L 
comraunitv wn« u. .u„ .....^^^'^P'^- That is to say, T p.-e^u^ie, that where the 



• ''^""""""I'lonai scnools T 
community was in the bulk cathoHn +kl: '"Vi" "^ °-J> ' F'-esume, that \ 



Ant tu Ce ^if — "viiuo as catfto lo schools " Tn f..„™" ^L ^ ^ni;tu^ uiioweu to be 
Act, tho fathers of confederation " 4c rRo.rfi„;/ °™ •"« ""= '''''■"h Nortl America 

i"""'r"'n°<l >Pl>ai-enlly by the wiehc? Sf th„ i^" ' ""religious eiercises were 
Tf he s, S """ " P'^'I'S" "Mch wa ."e'en 'ed W Tj" "1 "'" """°"l'" »*°o' 
Jf,.be schools .ere ea.hoiic an. see .l^^^^Z. act^^l't tt^r/iS 

,^ Sir Ho'^:;~s;7^,''»it'' :,f;s '"'■°°" ^«' -■ »- B™„.wio. 
Sir st"J'sri';£7?» '^"er™ctrit "„js:i\',rriT'- »- 

by law at the toe of he „ni™ » "SvIm "'"■'>'" """^ pSge^re °et tH's 
.0. he the case, heoauso the New B^^.t't/ofsT^r ^Jf -^-f 
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in)871 one year after the Manitoba Act "-in other words the Manitoba Act was 

before the decision m e^vparte Renaud, which is said to have given S to it--' This 

' ?, n?l «7l^fTK"^/KM^ ""PP'^r Pr the journals," &c. [Reading to the words line 

' ^l' P^f ^1-3 "That b.il provided that it was not to come into operation forone yea? 

: after tiie passage thereof' But still the point was a perfectly "ood one TJose 

words "or practice" cannot have been introduced in consequence of SieTecision £ 

expare Renaud, because the decision in exparte Renaud was a year ater '^Tl^e 

Mani oba Act passed by the Dominion narliament," etc. [Heading to the words line 

ot'-l t^tS ' "^Mv"?o;J: Ttr? '^ ""1^" determining L real f.tent and meani^"g 
01 statutes. My lords, I venture, with great deference to the learned judffe to 
express a feeling that your lordships will not be very much g liderby S, so consU 
derations in construing the section. "We have the fact that when the Manitoba 
w drnnrrm^e''6^T""Tt'^r"''""?'"J '"'r''"'" *^- Cfi-din.rdownTo th^ 
iLclice'Tn^ie'EiS Ac'""' """"'^ '"' ^'^ ^""^•^'^'^ °^ ''' "^^^ ^-'^^^ '- 
Lord Shand :— Can you tali me what was the effect then of Columbia and Prince 

1[?H HAo^rAvfv"' Ye?'WT' ^'^ confederation under the Act" omST 
ail riOBACE iJAVEY:— los. Whatever educationa rights or Drivile"-os were 

R rf P*". "7- '^^"^'"'"^tio" by the existing law in Prfnce Edwaid Island and 
British Columbia, were retained, but what those rights and pi ivilegTs were I ra not 
1.1 a nosi ion to say. Perhap. one of my learned friends frSm acmss the A Snt?c 
will be able to answer your lordf hip's question Atlantic 

Mr. McCARTHY.-Yes, I .hall be able to answer that. 

are q ul^Sn7f?rt etulpofe! "'^''^ ''' '' ""'''' ^"' '''''''' ^^^* ^'^^ ^^'^^ 

Sir Horace Davey.— Yes. ' Before examining more fully what is the true and 

i'n vi?w '^'T' ?^ '^' ^"'^^ ' "' ^'''''^''' *«• [^^"di^ng down tTli^ 45 ] "The object 

" In J^sseitrWrS .'T '?'^ ^? ^^r'^J^^* •" ^'^^ ^'•'^'" the word's themseries 
in jessena i.5. Wright, &c. [Reading down to ine 42, patre 631 "Those words 
were therefore inserted advise'dly to secure to those intercSfd the"' permanency of 
denominational schools enjoyed at the time by practice, but not recoEJ by iL " 

vati Sont^i« J^«»'ght of any persons or cluss of persons to'havo and support pri- 

no Quite sure t^^^t'^^^^^^^^^ ''-'' ^'^ ' '^^' '"^ *""'""'" "'' "' '"' ^'■''^- ^ '"" 
rnrrinee" to rVi^^^ " ^""^ *^? 8 rongly stated. " Supposing the legislature of 
a province &c. [Reading down to line 21.] " ^o to have and conduct a nrivate 
school in his own premises." Surely that is i rather strained argument It^wou Id 

fl ire/%o',h'n''"° "^71^ '' "'''l;^ P^'«"*^ --« expected to send Teir 
t lUdren. Nothing even would prevent him from having his neiehbour's children 

attending such teaching," &c. [Reading down to line 35.f "KVreircoud not 

Tchi::ZZr:^^^^^^^ -^ have\een intenS^d^op'eve^^^^ 

bicn imaginary mischief, I confess it does not appear to me knowincr qomethino- 

by'awranr'''-^'^''>'°"^^^'' L" this country L^d in oreVtun rfes 't^^U "i! 
comnJr M «" jma-^'nary mischief that you should make a compulsory clause 
Stes'E '"fnT,'? T"''\' Public schools, and thereby, of c^ursC^li ihe 
thnra L • • . ^^^ ^'^e^u," &c. [Reading down to lino 7, page 65.1 " Why was 

there no jjrovision made to protect them against such contingenties? " I am ^ot 
tro'i rV?sEnl2 'S^'""^ can est^ablish a stateSdu "uis i.'otTithTn 
"KbToadamfl -fu The^ason is obvious," &c. [Reading down to line 12.] 
constitut^onaTinSS' '^''7'^^' P™^"^"°gi" modern Britishlind other civilized 
threstrhMTilnf V "^u"- J ''^^^'"'^. '" P^«''"^' that the learned judge considers 
prevS?.^'1,rmoHfr*n'p"v\'' ^^ ^ departure from the broad equiiuble principles 
rJu^l^^ in modern Britisb and other civilized institutions. " A constitution 
"cSvinL';?Mf""'^^'f "^^'^'"''■"' V^'^rieiples," &c. [Reading down to I ne MJ 
Olearly intended to give legal sanction to the privilege enjoyed by niactice " That 

w JchSawIe's'S'^? T^'"^* is my conteition. "" To^K cKl uSrthaUhe 
"hm dpnM'rf . "''interfere with the privilege of any class of oersons to huv« 
sn^!_ denom.nat.onal schools as private schools, the Roman catholics can justly 
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or pS^'^E^^t^-l^ij;^^'' IJ'2^^ \^^ right 

tion. The que«tio„ i sihot er Tt comos to t a' TlZT '' " ^/'''f^' '' ^'^•^'"P" 
Sir Horace DAVEY-_"Thfl T?nm.L „ lu r "®*'" exemption from taxation, 
does not take from ultheTiJt of ^av^n :^'^^^'^'r ,'"" J^^'^ ^^^ ^ I*"t»'« n*^^v act 
of BubscribinVexdusivelv fo, our n vn^ T ''^.?^l'' }^ ^^P'-ives us of the privilego 
the union, thf Sman cafholics hL tT« v'"' ^•'%"?* ^'^"''"^ t'^'**- "^'iorto 

any rate for school purnoses '' Rfl^iL?, / -T .l"" P^'^'^'y^e the power to raise 
8tance8,"&c. [RoadiniTwn to !irfe27 irfiT l'» T'^^^? ^'''"^''"'' ^'^''^^ «"^ '^•'■«»'"- 
I agree entireSy. "The ^her a ^JoVn.fn^^^^^^ " That ,s ont anpectof the quostion.- 
tion^^lc. [Refdin^own to Ih^iri -^V^^ look at the other sub-see- 
M'- '^rds, that is no1?hrcons rcaon^whk.h h'^l^r ^""^'T '" ^"i'' '^' ™i"0"ty." 

p' ?::Cth:^^T ^^ hasrers!rth?t'^ou\":nf,r;".i^ t xv^^-t^:^:, 

privilege/' r^ fRe^dinr? ^^^ U e^f "teg l".' liltt^r't ^'^"^^ ^^^ T'^ 
because it was not in issue " ' ^ '^ -■ * ^"^ ^** ^'^ apprehended, 

whicf ^^'Jj^M^t'^intS tco^ " r'^ ^"^" ^^ '^" ^""«*''"^-" "^f - --y i" ' 
affected " On tv. P"vileges according to our construction, may be Dreiudiciallv 

o!ZlL ha?: t ZZt^^u rtirinfh^'M^ t^e attorneV-ge^nera7tSrif tK | 
exempt from contHbuLT o t^e sunno f of ^^^"**f '^ \«*' t^o privilege of being ^ 

ado^pt^r h ywili^ have to taxThZ T^'T'"''' "*' ^^o Provision in question . 
learLd udge^sls '' ta^^' in an inaccm^^n I'n '"^ 'p^^"'' "i"''" ^^'^ ««hools," the 
forvoluitafy contributions-"t foX o^^^^^^^^ of course they may have to ask 
their children to and th^ ,^11 llJ^-f •""?'', '^^''=''' '" conscience, they can send 
of other school; schl^ofsLm whtch th'e' no'n c'attf"''''-.r? '" P'^^ ^^'^ ''^^ ^'PP^^' 
catholics themse ves no beSt whatever"^ Mv ^i'T ^\ ^'''''^ "" ^onefit.and the 
fallacies. In the first place it iles<rnv'' ,-„/«•'!' ^*"*^ «en'Once contains two 
and secondly, when tlLrsav thT th« n.tK r ''■^"^''"''' "' ^^^ ^""^ l'"^bs of it, 
that is theS™cSe^Th;' tnnl? '''' "*° ^f'''« "« *^«"°fit whatever- 
« Moreover theTegisla? ve griut which I'th!, ""^'"m "^'"^ ^^ '^«^ ^^oose to come, 
lies as well as hfSvSomtmlV^U''''^^^^^^ 

schools, while th7catholc8w?nnnff^i exclusively devoted to assist the other 
own shcools Would not thl/L If . ''""" P^^POftionato share to maintain their 
Roman catholi I, while tfe other potionTtrco' ""^ ^ g-eat injustice to the 
naturally they would be rearnSyS" st / enU iT to ?^ Tow^fflh'^r T 

haveS X^'^'^'^J^r*'"^"", P^^^^''' theVoman1athoLs>"L\U\'!!o;^d'ro 
then .cho..« rnuiotained and recognized by law would got^nothing=' more Than 
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strict and fair uistice, and the non-catholics would suffer no injustice." I may remark 
that the catholics had 110 such right before the union, to have their schools main- 
tained out of public moneys. "Protestants and catholics have different views and 
different principles as to the education which children should receive in elementary 
I schools. I do not think I need road the next two sentences. It is controversial 
I matter. 

Lord Morris: — I do not think it is controversial matter 

Sir Horace Davey;— I will read it with pleasure. 

Lord Morris ;— No, I do not want you t- read it, but it is not controversial 
matter that they have different views. That is not controversial matter. 

Sir Horace Davey:— I think many protestants would say that they hold the 
same quite fairly, but I will read it with pleasure. 

Lord Morris :— No, but I do not admit it is controversial. 

Sir Horace Davet :— Very well, my loid. it comes to this, that catholics have 
conscientious objections to sending their children to non-sectarian schools which of 
course, nriay be admitted. "The state may hold that ignorance is an' evil to' be 
remedied by public instruction, and may see that certain secular subjects, which arc 
known to form the basis of a proper education, be taught in schools assisted by 
public money, kc. [Reading to the words] "The desirability of having religious 
^ instruction combined with secular teaching in schools is, as stated by my brother 
Jvillam, considered as of the utmost importance by very many protestants as well 
as by Roman catholics." My lords, I venture to think we have nothing to do with 
these considerations, which are considerations for a different body, but I might add 
that it IS rather odd to speak of the right of having your denominational schools 
maintained out of public money as flowing from the fundamental principle of 
liberty of conscience. 

Lord Morris :— I think it only means this, that as Roman catholics they can 
obtain no benefits, as a matter of fact, from these non-sectarian schools. 

Lord Shand : That is their opinion, but, of course, they get the benefit of the 
general community being educated, in secular matters, in all ordinary branches— 
they get the benefit of intelligence being cultivated and general education spread 

Lord Morris :— That may be a very useful disquisition of Sir Horace Davoy's 
but as a matter of fact, it is sworn that the catholics in this district of Manitoba 
cannot, unless they change their religion, derive any benefit from schools that will 
be protestant schools. 

Sir Horace Davet :— They may not if they have a conscientious objection to 
do so I do not propose to read these extracts from the report of the commission 
on education— I will with pleasure, if desired, but the learned judge finishes his 
judgment at line 30 page 72. That is on the respective value of religious and 
secular education. " On the grounds hereinbefore mentioned and on the authorities 
?u no ^®''®^® ^^^^ ^^® re-enactment in the Manitoba Act, of the main provisions of 
ttie J3rd section of the British North America Act was for the purpose of ensuring 
under the constitution of the new province to any class of persons who might desire 
it, the maintenance of the denominational schools existing at the time of the union 
that the words 'or practice ' added to the first sub-section of the 22nd section of the 
Manitoba Act can have no other meaning, and should receive no other construction 
than that they were clearly intended by the legislature to give a legal status to the 
said denominational schools, which as a matter of fact were known to exist at the 
time though not recognized by any law "—I am not sure that I understand what is 
meant by a " legal status " there—" that the said interpretation should be adopted 
on the ground, amongst others, that if the Roman catholics are allowed to have 
their denominational schools maintained under the law "—Here you see a different 
word introduced—" maintained under the law " " no injustice or detriment whatever 
will result to the other classes of the population, whilst otherwise, by being obliged 
to establish and support schools to which they could conscientiously send their 
Children and paying at the same time for schools from which they cannot and will 
not derive any benefit, the Roman catholics will suffer a very gre.at injustice, and the 
legislature, by inserting the words 'or practice,' intended to provide "and in' fact did 
provide against such injustice being done to the catholic minority in this province 
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'^^^A:'^^^^^^^^^^^ ,ast ..ion. b, 

cxiHteneo ''-Now I cHiiMotuXr8tand?h« ... "^, '*'■*' '«fe''«'ated out of legal 
I.c nnot understand horthoh C'^^iStenle ?«' 'f^"'V°'' '^"^ "^'«««' °-^'«'«"«« " 
cially ttflectH the pi-ivilt'L'e wh ch fhfl T?nm„? . v^^Vi ""« "'»'''« J'>t-"p.ojudi. 
the union with rolpeet^Z SSoSaNehcS ''fc ^"^ ^^ P^actico^t the^inie of! 
Schools Act is ultra vires of the pio mo i Kln.^ '!' '\«";«q»f"ce thesaid Publi. 

judgm:;\:wSfht\iiiris:,i^ ^'^-y -ding thi. 

cond to pnrticuhvrs as to what is thl ,hV nl ^.''^ '««'""0'J J"df?e does not eondes- 
dicial'y iffeetod. He p ays between the IcLT'.''^" ''^''^ ^', '''^P^''' *« P'^'J"" 
bein- maintained by thistTueaiTdTeannoa^^^^^ '\''^"' "^"^"«' a-d their 

g ve them what he please. lo'cX TeZ'XuJ \^''V^*h"' t.e effect of the act was to 
of the fund provided by law by he act hut oT .^ "IV^ "^^^ *" '"'^'"'^""nce out 
rights could'not confo,- any new rights Luh ^iT^ ^^o preservation of existing 
templates; and I entirely demu. to hL . "'^ ^^1"* ^^ich the learned judge con- 
Schools Act is in any waj to 1^1 l„'t"e J 'em ou" "of' l" '\''' '\' '^''' «^ the^Publio 
nttect, in the slightest dejree Snicu Ir wha^^ ex.s ence, or in any way to 

the union and still have. No doubt it tkrifh •*'''"' «-^'«tence they had botbro 

J871. Thatisundoubted/butthatl notwha.l ' '^""" ""^'^ ^^"^ legislation of 
the status quo before the union ' P'-oserved. What is preserved is 

^-^^^oli^fZt^U^Si^^^^^^ «""i-« to was. that they are legis- 

subsequent acts. ^^^ ^*^ acquired under the actof 1871 and the 

begim.rngf?:.':d^7;is%Sn'h';Lt^^^^^^^^ -t« '^ta"- F.om 

Lord Morris • T .«,v, \. , . ^^^ors to the subsequent acts 

schools heretofore existing Tere leeisSo^t nfT ^T '''^'''^ ^^^ denominational 
Lord Morris W«r,'t'^ ^7 ''? «*'" '" existence. 

I^^P^i^i:;^^^;;:^::^ t^e previous page 

is the keeping up_''of Z d^no' h.T..-^ i^ V'^*'",'''® '*' ''^^ maintenance "-thlt 
union. ' So bf goes back fo thrS b.H T ''V''' ."^''''"^ at the time of rhe 
Davey. that the real point of thyo, Son from I " ""^ '^''^'' } ''''»'^' Sir Horace 

talksofitasmaintenLce,hethinrrust.rna/^^'""'"f *'°"^ '^ *^'«= ^^'"'« he 
away what he assumes exisied-Wi„r^.-''^["'\ a' maintenance if you take 
he calls a privilegoTri wl^i'Je^^^^ 

contribute to the expense of tlfe othe. schol ,«1P'"'^ k'^' ^^ "«* ''^'"g bound to 
page 7:i_" By being obliged to estHb ish nnH J„. ."''' t ^""^'^ '" ^^ ^^e bottom ot 
conscienti..u8ly send theif Chi dren«n^^r^^^ schools to which they could 

which they cinnot and wiU not derive^Y'v^^* 't^^^Zl ^™"^ ^«'- ^^^ools from 
round to. I think his opinion is l^hatli effeoTt t'^^' w ?'* '*' ^^''^^ ^e brings it 
there was a privilege of a nLative char„nS ^ T'u" "'" P''«ctice" imply That 
to coiuribute' to state schods^and no dou1?fhe nC^ '^'' 't'^' ^^""''^ ""^ b« bound 
^ Sir Horace Bavev .—If that "s so ?t r^dLi ♦If' "'"' '^''* ^'^'"^ maintenance. 

education to almost a nonenitv because there coud^^"'"''' '1'"^?^'"'^"^ '^^ '^g"^^^ 
onf of public moneys. You cannot snnnnrf. ^,''"'^ ^e no schools supported then 

school, because thJ righVoVp'riUe.Ta^nf i«' ^/t^t"!!/;'--"^/- ^-^^'^T'-'T'^"^' 
su,poxt of scnools . you cannot support nonVectarian echoSbecau^se U irsaS^hat 
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;he Roman catholics object to it, and therefore it not only cripples but paralyses the 
jower of the provincial legislature to make any arrangement for public schools in 
the province, either sectarian or non- sectarian, out of public moneys at all That is 
[the elfect of it. -^ -■■""iio 

Well my lord, Mr. Justice Bain's judgment i.s a very powerful judgment in ray 
Ifavour ; but if your lordshijjs will excuse mo, as you have heard so much of me, I 
will leave my friend Mr. McCarthy to deal with that judgn-.eni, which is a very 
powerful judgment in our favour. ^ a , » vij 

Lord Watson :-Unless there is something new in the judgments, it is not usual 
and I think it is not necessary to read them all. 

Sir Horace Davey:— That is what occurred to mo, but no douht your lordshios 
would hke to hear niy fr end Mr. McCarthy, an.l I do not wish, by passing it ove? 
to prevent his nsferring to any portion of '^ he may desire ' 

Lord Watson:— The more powerfu' is, the less it requires repetition. 

Sir HoEAOE Da vey:-[ propose to .oad tw(. judgments of the supreme court 
and I have selected those which appear to me-1 may be wrong and of course that 
will not prevent my friend fi-om referring to ay other passages in his favour- the most 
powerful ludgments; and thoho are the judgments of Mr. Justice Patterson and Mr 
Justice laschereau. The supreme court were unanimously against us 

Lord Watson : — How many were there ? 
^y ^ Sir Horace Davey. -Five; the Chief Justice, Mr. Justice Strong, Mr. Justice 
lattereon, Mr. justice Fournier, and Mr. Justice Tiisehereau. Mr. Justice Stron.' 
did not deliver a separate judgment. I will read Mr. Justice Patterson's, which I 
think my friends will agree is the most powerful judgment 

K .a"^^ Ifwl' "f^*''"i<^f«''""S to general subjects, on page 92,* between lines 10 and 20. 
ho says " What is meant by ' having by practice?' To have by law hero means to 
have under some statutory provision, the prej.osition 'by 'pointing t the law or 
statute as the means or instrument by which the right or privilege was ac.iuired 
Are wo obliged to understand the terrk ' by practice ' as intended to signify acUirod 
by practice or "^er invo vmg some idea of proscription ? It is arguable, and has in 
effect been argued, that that is the proper understanding of the t|rm, that the word 
by must have the same force when understood in the one place as when expressed 
in the other, leading to the conclusion that, inasmuch as no rights or privileges in 
respect of denominational schools had been acquired in the territory in that manner 
the clause in question is wholly inoperative." Of course I do not know the argu! 
ment addressed to the court, but I should not myself put the argument in that way 
The construction thus contended for may be capable ot being supported bv strict 
reasoning from rules ofgrammar or rhetoric, but it is nol, in my judgment,-^ appro- 
priate to this clause," &c., &c. (Reading to the words at line 43, pa|e 92 V '• &« 
right to establish and maintain such schools was not derived from statutory law 

^nZf 'T't"- I'r^'^'/T'lT ""^ ^''^''^' '"^J'^^*^ ^°^ ^^^ independent of and 
mterior to legislation.'' But I may remark, it might be modified and altered by 
legislation. "The Manitoba Act dm not assume to preserve that right merely ^ 
an abstract and theoretical right, but it did so in favour of such classes of persons ao 
at the union were practically exercising it. If this construction seems to do any 

^^"?.nnV°. ^^ff"''^fu^^*^^''''""^ ^* '« «°'^ ^y treating the word 'by 'where 
t lb understood before the word practice, as not having precisely the same force as 
when expressed before the word ' law.' But, as once remarked by one of the most 
eminent of English judges. Lord Stowell, when SirW. Scott: 'Courts are not bound 
to a striciness at once harsh and pedantic in the application of statutes ' " Then the 
learned judge refers to a case before this board of Salmon tjs. Duncombe where a 
construction was put on an ordinance. 

Lord Watson :~.Did not the board blame the draftsman in that case? 

^.a J'k T*^*' ^^\^"Ti *•"'"!' ***® ^'""^^ ''^^' but it was an ordinance evidently 
drawn by a layman who did not know what the law was. 

Lord Watson :— I think the board found out that it was the draftsman in that 
case who was to blame. 

™a. ^''a'^J'^^u^^, ^'*'^^^-'T^^®^.^"'^ *° ^"'^ ""* ^^at the meaning of the words 
was. And the learned judge refers to what Lord Selbourne says in the well known 
case of the Caledonian Railway Co. vs. The North British Ry 
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'>< what tho oxmtin^ state of the law w,Va„ t w„ ''"''."J'' '"PPygnoranco 
However jour lord«Li,,H c-onHti-ued it -'Z v 1 • "^''7 '"^'"'^ ^" construo i(. 
olaHH of perHonn wj.o Ld, within the moa i ^of .."e' '1/ \" -'^'^";"" ^'"^^^'^''^'^ "'•« " 
p- h respect to <lonomitKUional HchoolH '' l^n*^ , nf ^ '^' '"^^^^^^^^ privilogen 

the schools of tho protostantH wore maintained hvrn?'^':'*'' ^ the wordH) <• And 
t ribut.ng or being liable to .ontriLrto rmdnta h. ' h! .^''^f' "f''f" ^"''^ ^■«»- 
their own hcIiooIh in fact. -'The fact is ,,?.?•/ «chooiH of Iho other "-or 

v.ow which 1 Hhall ,,re8onty notice bu Jam t"^''""^ "nportanco from a point of 
e..Joyod trom liabilily to hu^, o Shol i^^^^^^^^^ , 

l«xatu>nfor8cdu.,,!purpo80H4aH„,'knr^^^^^^ 1 

of denominational Hchooln." My lord^ leaf vnnl..^'.^''' "''"'''''"«« i" ''"^Pect I 
loarned udgo who is clelivoring^a j.Smon a2«t ^'"'"''^ '" '^'''' '^^'««"«« 'hi« I 
extent, that ho is not prepared to hold tlm^u ^ ^ ^"^ '" '" '"^^ favour to this f 
support schools of anothe •denomi.Sn a Iml" ""•'"^''^'^ ^'•"'" "«l^i'i«y t l 

was unknown to the territory wT a pH^^^^^^^^^ Purposes I 

"The provincial statute of 1890, whidiJutLLtP ,^^ 'i/nominati,.nal schools. ^ 
payer liable to assoHsmont for the sun ort nnK T, •"''''? ''"'''' ^«»ders every tax- 
to tho words on page 94 line 5 ^ ' • wE „ r P"^''" Hchools." .^c., &c. (Rc^.dimr 
Ht the union." ^So'that, Tol; . ih^t^:^^:;;:^''^.'^'''''^' '^^y^^^i^^ uclast 
do. 'It ,s thus in eifect asserted o th^,S of U ^' ««mo construction as I 
pnvilege has not been destroyed by the Pub! Snh! VTP^l'S"^ ^'^''' ^^e ri^^ht or 
|ng to tho words at line 45.) ^"The contest i /I ..'' A^t of 1890," &c.,&c. (Read- 
individual but of tho class of persons " "'° ''^^^ ""' P^^'^^^g^. "ot of the 

affecting tltpSeT''''^ " "^* P"* *^" '"^^ conscientious objection. It in put on 

Sir Horace Davet:— Yes rav lord " w» ^ ■,. 

•injuriously atl'ected' as iisnH \%h. • ® '"'^ familiar with the exurossion 

th/EnglislfLands'ciauses" Act " oZTrCl^^'TT.^' '""^ '"^^"^-^ ^^ 
school rate for any purposes whateveit/K„^;f'.'i>f,*b°'^rg»'"«''t comes to, any 

}ng upon the application of tho provisions for^oml^ r^*""" '"'^ *° ^''« «'''^"^ turn- 
injur.ously affected by works done under sanct^-r^f'"^rPu""^''"'' ^^""'^ '""d« are 
and tho En^Wish cases will bo Ibumi i , JriZ oTp ' ^^'^ '"'" ^^'"^ numerous, 
other treatises. Tho claim to coriponsat on f In?rP'''"^^'°°/ ''^P' ^' ""^ ««vora 
Jands wero injuriously affected foi rCns aris^^i on H™''!'^. "f '^"^ '''''' i» ^J^i^h 
claim was made, as ea bepiin^n f k1 • • '^'^'^'^fe' «" the statutes under which the 

have given a ^U' o^acU^raT comZTarorT"' ^'^ '^" "«t that :' uld n'o 
operation only and not by tho constru^Hon of ^' "' ^?'"'!"^« '* ^^«« «a"8ed by tho 
recognizing as something that SSr..ffL^ """^ "^' *''« cases agree in 

feres with his convenience in ho-'e, o n^n of o^nf" ' P''Pl">' ^b^'tovef inter- 

1::=^^-..^- ^'li^ying it t^r^cif^i^^^r^,:!^'!!: "i-p-^o^'t,or 



{::=^^i'l'".^°- «ii«yi'>g ^ ^o"i^e"b;.t*adv;;;;^"^inhetK'^'' ''■ ''* 

r only temporary." My IorIs I thinl ?t.f ♦ t,^.""- '"J'"'"^ 
cause under the Lands hull' lii""l .^^^.^hat is not a 



nappons to bo permanent or only tomnorarv " iw.. i ^i ' t ,""• V ' ^"^ '"jury 

very hapny i^^lustration, because underthoL^ndfcirl'' 1 V""''. '^"^ ^^''^ '« "«t a 
affecting land within the moanin/^ of the net nntli ^^"1 "''^'^^^ '' injuriously 

give a right of action. " The same nrinolnt 'n, I ''■.''•P'''^ ^^^"^ the act, t would 
right of a class of persons with iL^neefT.^^^'- '* i^P"''^**'^^ *» hold that the 
afffectediftheeffectofalaw7a98odrth««„K'"?T" '^^ «'^f">«''^ i« injuriously 
jlifflcuU or loss convonien7tCxerciL tL"S to^h^T^r '?'°^^^^^ ™'- 

(Reading to tho words, page 95, lino 40 ) "Thorot ft ^f * advantage," etc., etc. 
regulation on many su^ects, as for examnle romn?,. ''^''''^ ''''°'" ^'""^ '«gi«l"tive 
the sanitary condition of school houses X 'imnn'^^?''^ attendance of scholars, 
the support of denominational schoo^r'-'with^P?/,"''" ""? ^'i^^tion of rates fo; 
for the support of denominational iolswoufdSe '''n ' ^^^ .''^^'^^tion of rates 
right existing before the union ' ^ ^® ^1"""^ «« infringement of a 

of achoTarfr^''"--''^"''' ^^" understand these words, "compulsory attendance 
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Sir Horace Davey:— I suppose tho learned judge would mean that ihey must 
attend some school or other. 

Lortl MoiiHis : — That is the law in England at present, he means. 

Sir Horace Davky: — Yes. 

Lord MoRHiH : — That is all he means. 

Sir Horace Davev:— That they must attend some school reoognizod by tho 
elementary education department. 

Lord MoHKis : — Yes. 

Sir Horace Davey:— "And sundry other matters which may bo dealt with 
without interfering with the dononiinational characteristics of tho school." To bo 
(luito accurate, I think that is not a general law, but it depends on the school board. 
I think so. I am not quite sure, but it does not matter— " And which. I suppose, 
wore dealt with in tho statutes of the T>wH'inco that wore repealed in 18. '0, to make 
way for tho system n<.vv complainei' jl. I inn of opinion that tlio appeal should 
be allowed and tho by-laws of the ■ ity of Wu iiipeg, nos. 4S0 and 483, quashed, tho 
appellant having his costs of the aj pc:'S and .\\ho of all proceedings in the courts 
below." 

Now, my lords, this judgment is to .a c /iain extent in my favour, because it 
recognizes that the only right or priv ;t. A-as tho right and privilege to maintain 
by voluntary contribution denominational schools for members of their own deno- 
minations. The learned judge agrees that that right is \u,l taken away, but ho says 
it is injuriously atfectod; and injuriously utfoctod, how? Because (it seems to me 
very refined reasoning) tho moans of the taxpayers to contribute towards their 
voluntary schools will be diminished by having to pay the school rate; Imt thoy 
would be also equally diminished by any school rate at all ; so that the argument, if 
it is worth anything, goes to the imposition of any taxation for the purposes of edu- 
cation at all. 

Lord Shand: — I suspect this learned judge stands alone in that passage on page 
5)3, where he says: 'lam not prepared "to hold that the immunity enjoyed from 
liability to support schools of another denomination, at a time when taxation for 
school purposes was unknown in the territory, was a privilege." I suspect that 
most of the other judges make that really tho ground of their opinions. 

Sir Horace Davey:— Thoy do, my lord. That is one reason why I selected 
Mr. .Justice Patterson, to show the difference. 

Now, my lords, i propose to read from Mr. Justice Tascheronu's judgment on 
page 108, and if your lordships will allow me I will read it in English instead of 
French, translating it as I go on. " The appellant in the present case attacks the 
constitutionality of the school act pus.sed by the legislature of the i)rovinco of Mani- 
toba in 1890," cStc, &c. [Koading to the words on page 108, lino 43.] "Section 22 of 
the organic act of Manitoba of 1870 is in* the French version, which it 
must not bo forgotten is law as well as tho English version." Then he reads 
it in French. The words in French are " ou par la coutume." It is textnaii- 
section 93 of tho Britif-h North America Act, with the simple addition of the w.'ius 
'or by practice,' " &c., &c. [Rouding to the words.] " His grace the archbishop of St. 
Boniface, in an affidavit which was produced, described it in the following words." 
I do not think we need read tho archbishop's affidavit. I will go on at page 111 
line 20, after the statement of the affidavit which I will not read again. Ho says : 
" The clear result of this affidavit, which constitutes the only evidence in tho pro- 
ceedings is " &c., &c. [Heading to the words at line 30.] " Catholic minority of the 
province." So that this learned .judge goes on the negative privilege of not contri- 
buting to other schools than their own — of not being obliged to contribute. I have 
already commented on that— that that goes much further. Tho privilege, if it was 
a privilege, was of not contributing to the maintenance of schools at all. '"The law 
of 1890, says the respondent, obliges, it is true, catholics to contribute to the free 
schools," &c., &c. [Heading to the words at line 40.] " What then does it all come 
to ? To make it said by the non-catholic majority to the catholic minority : You 
have the privilege of having your schools; we leave you that, provided that you aid 
us to maintain ours." I beg his lordship's pardon. That is not the schools of the 
majority. That is just the fallacy. It is not the schools of the majority but the 
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eave you that, provided you aid to main ain ?uis ^Of * ^''"""^ y^"*" ««h«ol« ; wl 

schoo 9 are not the school's of the ma™r ty but liev .?/. T''' u^^J '« "«* ««• The 

' LoVw^?s?;'^ftlS;r"*P '^"^ a'r^h^'o^arss"^^ '''''''' ^' ^^« --try, 

is -t quitr^eT/ro 7ndV,;trd\Tth":.:^?^^^^^^^^ ^'^^ ^^^-^ the union. It 

word "privilege " as a privilege ofihe few ovorThl' ^^^ '' ^^ ««3', the use of the 
sort. TheysayitwastLpriv^iiegeof Aove^^^^^ ^\'« ""t'^'ng of that 

iBan .n the district to send his childrenTo school ' '^ ''^^* existin/in every 

on JlOBACE Davey : Yes. 

nothing exactly to fit ttat word. punlege. It maj- be that there Is 

thing ofthM S" ■~'^'"'"' " "° «"«'°" t"™" "lajority and ntiaority „r any 
' schoota^Sr «n?„!t;-" ™ ""■ "«" °' '"-^ tof^ "f "ngioni.,, to maintain 

e.cep.iI}™si;;l';\o°trndiXal^fcta T'' """.""e'" ■""»> -»» 
ing to an individual or a class but them «nf ••.~^° ^^^^^P^'o^a' "ght belontr 
matters so far as regards th^^ d-^ai^l ThS ^ ^^^^^^^^^ 

sense!Thatirwa\?h\Tgh7oftvl';^ ''J -« -*. but it was in this 

SU-iZtl^kT^i :-Obs:;vn ;tisrea ^^r-' !5"^"«^« «f--y person 
conversation between the non'irho?^ ma oSy 1S'Th^''%T '^'^'«^"«g•"«^y 
WllI read it again " You have the privilege of Win ^ "^^^^^''^ minority. I 

that provided you aid us to maintain ourf" WeH T h.?/''"'" ''^''^''' ^" '^ave^you 
cannot send your children to our 8ehon's\„r . "^^ commented on that. " You 

that we ask I that you pay f^ln St'iVoui^'-'Vel rl'li^^.^? ^ ^« -= -" 
by the learned judge, I should say that is a Daiodv nftf °"^' '* '* ^^^« no*"' ^^sed 
ment was addressed to this board and the maiorUv f^^^\^'S^"^^^t. No such argu- 
We say : We provide schools for the whorC^wMrlr^ ''"^^'^^"^ ^^^^^ kifd. 
to if you think fit to do so • if von h^TrTZ '^P'^y.^'hich you can send your children 

help it, hut we must legislate 4 the giatestlaSnri'^?^'' "'^^"t '^ ^« '^ " o? 
we provide public schools to which ^arhtveaccer ^^^ '"'^^^^^ 
scruples about using them we cannot help it ' '^ ^"^ ^^^« conscientious 

.^^ Wd MOHK. :-What objection do ^you take to that statement of the learned 

Sir Horace Davey: He sftv's"Vnna ^^ 

^coles.--" You cannot send yourXldrenool^«.T^'-7y"^ ^«« «°fant8 A nos 
to our schools if you like; th^ey are open to aU "^°"^'' ' "^"^y^*^ «»" ««"d them 

l;r'Ho?ArK"i)A~vEY '-!rf L^^if 'i^^ ^'^'^^^'y ^- --*• 

force. ""^^^^ -^^^« ^''^^ "«t mean that, then the argument loses its 

Lord MoRnis :~J do not think so. 
^^^^Sir HORACE DAVEY :-The argument loses all its force if you do not mean 

send your children to our schools bat we dif not JoS vn.? VV"^u= " ^^'«" ««"no 
l^u ^'^l'^^" P"^ t« '"Struct our chUdren -' Wo do n/t ni"" "^^ '*"**' **" ^^at we 
children but we ask you to pav to insW?"-^ V? * "/'^ ^*^" to instruct our 
vince. -^ P**-"^ ^° instruct tuo whole of the children of the pro- 
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>f the laarned 



nent loses its 



-So far from beir.g a parody it strikes me as being literally the 



Lord Morris 
Itruth. 
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~ ■ * V..V* ,,v/i, luvu LU HI 

r.evant if used in the soL in wh ch ^ ^ ^'t tr ''^01-1^''"*' •'"!'' "^ ^"'^ 
'ings the evidence that that was the onJlrnuJ *. ■ '" ™'" '" ^'^^ proceed- 

icc ^vords on page line 32 )" ind thatTho vvl'l "'' "^Jf "' *'■' ''''■ (^^'^'^'"g *<> 
laLd by practice alone." '' ^""^ ^^'^ '''^'''® '^'^^ t'^^'" regulated by practice 

p.acSc'tSungHa'^w'r'' ""' ™=^'"taining that by "practice " there is meant 
' Sir Horace Davey : — No 

Jmean^ni^nhT^oTdX^acuU-'tt «^ "s'^* ^'^--n on the 

flaw. P"'" ^^ ^t« '•^^'"g "sed in distinct contradistinction to 

landSje's'^efmldWosltel^^^ ->-' ^t is rights 

findthrhTcaTd'ef;;;7ttrriS^rprtvn?':^ ^^ ^^"^^^'^ 

dealt with rcase puts t any hSeitfanV^' ^'f'?.''' ^^^J"'*^'^^ -'^« l»--« 
things existing at the & as a m^at?ef of fact ^ '' ' '' '* ™''"' '^' ''^'' °^ 
t"" ?w'^'^* -Davey:— The status quo. 

ihas a.e foTcrS 'u^1;lf tK ol'Sf dTf^'/ «^ 1-^^'- that 

being defended "' "«<»s"'ly " Praetico which is cnpable of 

Ue|;?eS^d^Wt^^i:,sr 

ment » addres»e<l to what wa» the state m„ ' ' '"' "'''°''' °' ""^ ""'g''- 

Lle'^n'vS'"'""" ""^ "" ""' "'" •"■'«="«» "■« ■">' «-'". «l«'Ough it i, defe„- 

o„g„?'totuuti„''r:.h7/wrr wLrrrs^fd'urs'""' °' ■■'"'"■• ^ 

children by catholics are taxable for the maintenance of free scSi^" L^' 
hfoe.s as fur as confiscation. - The statute by section 179 goes as fu as ;nnf5rT- ^^ 

...blio ,chool, .„„,» catholic an,l ,„mc piote laa? bu th^e^were il^ ubh>° .ZT 
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tional s;'tenf ^~^''^ "'"^ *' ^^^"^ ^««" *'^« P"^^- -bo«l« of that denomina- 

latlon m4M>rejJdicMyaXuh , X?",LS 

Wds^at the e„d of tL Jud,.e„.f "I Inl^T.;;"' 'S' .ht '.t .^T:£llt 

appeal. This most reverend pe?8on savs that in 18r\^i^ '''' recoi^d in this 

Ciwn bishop of Eupe-l's Land. '' tl3iocese of EuIk' T' ?P"',"o'<f? '^^ '^' 
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f that denomina- % 



ishopof that smaller diocese and motionolitnn nf fK-> u i 
>y arrival in the diocese in 1865 I found ?he«.v?/ ^'''' P'-o^'"^'^- " ^Jpon 
^e education of the youth " &c &c rRead in' ?n n ""/'T '^'^"^ "^ '^^'^^'''^ ^^' 

me over fi,000 were'^Eoman catSc and nef,- v 5m.o w"^' "''^'T ^ ""'^ ^^'^ "O^ 
England ; the rest were chiefly prSbv"tl-ian«l;^K7''^'"T^^''' "^ '^^ '■^hurch 
believe that those "umbers a^.oPnotlSrscedt'''TV 

.is province, as above set forth resided nwhl?" ? Christians residing in 

ittlement, and would practical y be includo in n '"'''' ''""'^" '''" ^^^ ^^^ ^^"-'^^ 
•om the city of Winnipeg. In tl.e ySr m who,? t^^ "ot oxceecling 60 miles 
■anitoba was passed, 1 joh\ed heaitik^wi/h th . ^^.^ i^rst Public Schools Act of 

> carry into effect the school hw thenTnl . . I'T""'"'-^ executive in endeavouring 
ihools^ could be carried on g v,W such Sinn • f'"?. '^'''^ ""^'''" '^'''^ ''''^ Public 

> the members of the churcirof"^„tHand irK, lo mSolf'"" " """'' '' -tisfictory 

■.^oT 'l j^SieThtSlJ wXti;: prol? T'"'' ^'^ ^^^^^^^ ^^ denominational 

■0 classes of schools ' ^ ''' ^^*'^^°" protestants and catholics, only 

Lord Shanu :— I know that. 
Sir HoBACE Davey : — But if imnnonri f..^,,*- • 

LorH Rammitm . TpV , '^ ""'' '^"o^^ that there was any n fact 
If the ^'ot^sun t Lc:^i;7f th^l^To^ S:'- ^"'^V ," ^"^ T^^y ^' '^^ --bars 
yself:-&c.,&c. [Eeading down to 1 ' ThSnlH^ili^H' \f '!^' '^^ ^'«^^« ^^ 
s peculiarly entitled to such sepaiSo'^chools " ''''"^' "'^"'"''^ °^^'^»'^"'i 

,dowmen?°'^" ^-^''^* '''"^ ^^^^ '"^^^ -«"" J does that mean that there is to be an 

uthoit^'orc^u.^roTi^.^rid'^crrr ^^^"?>^; ^^'-^^ ^« ^-^ -^^-^^o-- 

^.pport of the public cS' Of e^t 7iZLT'^'Vl'''''^n''''''''^ '^' 
Ingland and the presbyterians Zfif fh^l^ '''''^^"'''' '"'^ ^^^ «^^»- ^^ ^ 

Ihristians in Manitoba-iydaim exem ntiin k . T^ °''^"" .'"^ °^ protestant 

l,at I ha™ *en5 ' """ I""'"*"''' ^•"' I"''™ J"»' "-"L it ™tl.er co„fir,« 

.^Lord *ro»a,s :-That „a, i„ ,870. I should ha™ f„„.sht the m.iori.y ha, 

Hchool accordin^^rthe tenetrnf Vh Jl?^ l''''^^'^*^"/^^ '■*'''g'«»« ^^^rcises 

Ight waP, ,0Gured tf mo and S ?® ''^'^u "^.^ng'^nd, and I claim that aurh 

■ said union by ti^proWs^ f nfT^M " -.^V ''l'^'"'.!' "^" ^^"^'^"d at the time of 

33a-5J provisions of the Manitoba Act "-undoubtedly, at his own 
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by-law and pursuant toSdrN,bncSKsAoti5^?' ""^T^ "P"". "" ^^ «"''! 

Lo,-?wlT8oN^''Ti ~?'v T^'," f r^'l^^'' ^^^^« '"^'^^^ «" affidavit. 
Sir TTnnZf^ tT" ^'I ^bout wlmt has happened since 1870. 

to your lordshim for thTn!,il!r„? \ "."y'-'' "VK"""™' "i"' ' """W addresf 
England are not "^ "^ °' ''"'"""^ ">" ">« "">»'''"* »f the church oil 

a° Ho»A« dTvfT °!i'«"°»';f ?'"!'"> <^»nc'irred in thi, ca,o. 
decide the othoK"'"" "" '"'°''"°" """ ""= "V ho would have liked t.| 

Lord Shand :— Does that come from the queen's bench ? 

gories, therefore you must interin-ct th,, ln,.H ^peaks of only two cate 

section 1, and confine that tl, the sLl catLorv ] Hn"^' "f' ^^ P''*'*^"' " "^ «"''' 
is reasonable from the language oft h^D secS^andf 1^^^^^ *^ T ^^'^^^'''i 

to suDport that at your loTdshfps' ba. ' ^'" ''"^ '^''"''^ "«' ^« prepared| 

felfrcE d7v1''' K h^ '""'f'^' "' the passing of that act in 1870? 
ihutth\ro,^Zuio^^^^^^^ «"y8 chat the practice waJ 

and that seems"to-S b^on aceep'd "'^"^'''"' ''^''''- ^^^' '^ ^^^' ^e sapj 
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I the same question, 



Lord Shani. :— That is expressly sworn to, that they were all EiK^lish church 
ichools, ami that they were so conducted. j « « «ii j.u^nsn cnurcn 

Sir Horace Davey :— So I understood t.io bishop's affidavit 
Lord Shand :— It is very distinct in that affidavit 

Sir HoBACE Davey :-.I understand the bishop's affidavit to bo to the effe2t that 
Ihere were denommationa church of England schools maintained by men^bei-s of 
,he church of England, and under the general supervision of the clergy and h^h iself 
s bishop, and ,n which children were taught the English church catechism and 
brought up according to the tenets of the church of^Englund. L^that iaso' mv 
lords, I am unable to see why the members of the church of England arc not a cS 
fct persons whoso rights and privileges, as they existed by practice at the thne of 
he umon were preserved just as much as the Roman catholics; and it seems tTme 
nadmissible to say that there are only two categories in sul^section 1, because sX 
feection 2, which my learned friend contends has a larger sweep, refers only to two 
bategories. Well, if that be so, just consider where tile legislature of Manitoba 7f 
those judgments are correct, is landed. They may not raisi any genei-al school rate 
or the maintenance of schools to which all have by law the r? Jit^of" go n-r becau e 
It^is said that ,8 contrary to tli« rights of the denolnin^ . ion. It is taxingVembers 
bf the church of England f., the maintenance ol schools which are not denoT 
national schools oi the church of England, and it is taxing Roman cathou.s for t"ie 
maintenance oj schools to which they object to send their children, although they 
lave by law the right to send them there. And it appears it is equal y objecUonS 
tiri^T'""^"? ""^ the protesta.it comm.mity,Vs was done^ under the acHf 
l!l\ L ^ ™aintenance of protostant schools, because the bishop has the right to 
feL?n. H ^°"'^'" '^•^ ^ffi'^/^^'t, that although he hopes for a bettlr time, ho is dis^ 
appointed ; and the members of the church of England have a right to say "We 
have a right to have schools under the control of the church of EngTand, and there- 
fore we object to pay taxes for the maintenance of schools undt th^ controrof 
EfFS!nf"' "^/«'",^«J^«hing Presbyterian tenets, and not the tenets of the church 
taf l'.ngland. And 1 do not see, as I have already said, how, if you carry the rights 
^nd privileges existing before the un - to that extent, you can tax. that is, compel 
.ny class of persons to pay for education at all, becaus^ their right and priv lege was 
to maintain their own schools with their own funds, and there was no power of 
Bmposing a compulsory tax, or constraining the members of any religious bodv_I 
Use It in its proper sense-constraining them to contribute ratably towards the 
laintenance of their own schools, .-.ny more than there was to other schools The 
E „ir . ^'"^'J-'^'^f' »f 't ^'i'l «>^i«t at all, was a right and privilege to be exempt 
fLo chn n^nf F^" /or school purposes. Now you have only before you mombers of 
the church of England and members of the Roman catholic church 

Lord Morris :— Is not there this difference between them: Does not the arch- 

inf&l!! K ''f^ "^/^^ ^.''"'"" ""'*^*'''^ "'^"'■«'' «^*^«'' that bv reason of the tenets 
-Of the church of England they cannot go to these schools ? 
Sir Horace Davey : — Yes. 
^_^ Lord MoRRis:-Very well, and the church of England does the same sort of 

Sir Horace Davey :— What difference can that make ' 
)inior*^ Morris:— I should think a good deal, because one is a matter of individual 

c.itho1io?hTrf?''''^''=r^'' '•' *?'^ ''/^'"'- ^^ '^'""y '•^^■^ ^^^rnhevs of the Roman 
ftlJ^ ^ Vu u^®? T^* "•^'■^'^ '""^^ ^^'^ t^»^*« o*" the church . Rome. The arch- 
Ibishop of the church of England does not say it is a tenet of th. church of En<'land 
■that a member of the church of England should not attend a Roman catholic church. 
lit only means that is an opinion entertained by the Roman catholic church 
Liord Morris :— I beg your pardon. I do not find it. 

Lall von'r?«Tw.^??J:~'^r''^"^''!' "''^' '* is a tenet of the Roman catholic church. 
In AT • '1-^ ^^^^ '^ *^'® opinion entertained, and conscientiously entertained 

I? t nn7""''lf "°/"'"''*-'"-"*^'^ ^y memborsof that church. That iswhatyou moan 
lit IS only matter of opinion. "^ 
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any vi^w iTXi^';: i^^;:,^;; "^j;,-;!^ ^^-'^ y- fo. .0.0,1,0^ .v ether : 
am merely ^mnming so. I„ tV ca«e of lL; r^^* "'"""[: '''^''^ 'ntroUuced. .. 

iniion there were dtnomiimtional school HH^ '^"^'' '^^'^ "^ ^^' *™'' «*'''"^^ 
ing schoo! now. ''''''''"'• ^^' ^"«« "o* ^^7 he ha., any child attend] 

«lr Horace Davev .-Yes, in .>:.ragraph ] :3 
Lord Watson :-0h, he doefi ? ' ^ ^ 

»er>|;^„?;j;r°~ 'ir^V'"'* ^ "- '^^i-S of tl.c "«!.„ of persons?" What i, ,1,J 
and tl'o ™m°'cL™.lSii;'^'''' "''"" "' ''"'°"° '" " '■"■'^ >" 'ndividuala having on.] 
gI>ooYdiil"™;;itirch,l3rrn\V4£l"J'«, "'■i'''"". ?' » J-'Ominatio,,,! 

■ schooT "■"""" ""--^^-M--- Ban-o«, a, a matto,- of fto., has child,™, „t „„ 
I _^^ Led Mo„.„s :-Yo„ „,ay b, .u,. they tooic good pain, to .elect a pe«„„ who 

V"'^''TZ^^^?:!^^y^£^Z (""i' ca,.o to .elect a good 
mcmboi-, of the chu,-ch of Eosla, ri^^emCroJ t u"" '" ^""a" "atholi.J 

other church, if there are any ttElS. °^ "" P"-««'>J"«""n «l>«eh, ar.d aajj 

pcitS ^^"'-"•^-T"" a colony of .i'ngle people-bachelor.. What i. theiJ 
purposes. P P'^'"' ^^^''^ '" ^^^"^ being compelled to pay anything for sclhool 

'"Cr""' ^'~'''' "' '' "' '' '""" ''"'"'""• '' '°'^ '^^^"^ *^ ^'" ' 

The Xhl'TilFc\I!'Ja::'^oXtTr^^^^^^^ aggregation of individual. 

IS not a corporation. The class ,s on f « n ^ '»'^^^"^»a'« who c .>^ ,ose the class. Itl 
look at the Tights of the indiv duals fede^t^otf'''?"-'^.!"'^' '•«' '^"^ >'«« ^4 
the rights, if any, of immunitrfrom tax 'tJ^n /'^^'^^^^ f^ "^ - of the class, and 
think that Logan's' appeu : /iSnswe^.bK ,L '°'-"^ ''"'«'««■ ^ ^•^"^"re to 
lordships may have befon TpiXteria who'^r''^ ^ ^ yetfs case. Your 

objection to support churca of EEnd^nhnnlT i?Y'' ""''''' has a conscientious 
prelacy; and you may havrUorfvou a w^i «7^"''r ?" "''?'«'* ^'^^ the sin of 
but there may be. It may KhocldLf r„^r/ '^' '•' '^^^'"^^ there are any, 
which children are taught tLperSus^^^^^^ ^^ ^*«'" ""hools in] 

atarial doctrines, and 1 see ,73 to "r If so thJ/T'"'^ ^^ prelacy and pro- 
undoubtedly exists in th« l«n.i,Kt ^e J tBvi '^'^^''* decora. the power wl^i.hl 
- lu- i_^isi.auireot tasing lor school purpuuo? ■ 
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I u ¥ K 5^TJ^'~. ^"PP°'° 'L ^^"^ majority had been the other way, and if tho 

schools had a been turned into Roman catholic schools, I suppose the presbytorian 

[element would have had the same cause of complaint'. I s^hould say so. Sainly" 

|The prosbytenans are then in the minority. J > ^ iLtniujr. 

I Sir Horace Dav^ :7-And therefore the state wisely-I will not say in mv 

opinion, but in my subraission-wisoiy holds an even hand, and says : "We will 

I maintain schools ; we will outroot the curse of ignorance ; wo will do our dutv as 

I a government by maintaing schools without fear, favour or affection to any 

individual sect and to aid all your children if you like. But if you do not choose t J 

come, then we will leave you as free as you were before tho union, to provide your 

own education in your own way." ' ^ 

That is the theory which I submit is the effect of these acts, and is ono which 

I venture to say will do justice between all parties 

Mr. McCARTHT:-If I venture to add anything to mv learned leader's very 
full argument on this question, it is on account of its great importance to the pro- 
vince that in point of fact I represent with Sir Horace JJavey in this case, for it is a 
contest between theprovince on the one part and, as Sir Horace Davey states also 
between the Dominion authorities (although they do not appear of course on the 
record) on the other part; and a contest it, which it is not too much to say that tho 
peace and welfare and good government of the province is very largely concerned 

Lord \\ ATSON :-I was following the question I put to Sir Horace J3avoy. The 
Manitoba Act appears to conhno the right or privilege which is pleaded here to the 
tinf.l . TT"' ^^ho are claiming that right or privilege "with respect to denomina- 
tioial schools. Now, do you conceive it must have been very much accepted as a 

TohlZ''S:TT V\^ ^P'"'""' ''^' '?'"^ «*■ th« J"^««« i" the court below that the 

!^„?r!fTu ."^ ■"'^ o'"^ ''"' ^^"oe'^teJ a''0 roally denominational schools within the 
ocnso 01 triiit cluiiso f 

ISTl'T'" ^^*^^'^^™^--Yoiir lordship means the earlier schools-the schools before 

Lord Watson :— No, I mean the two schools with which Mr. Barrett and Mr 
Logan are respectively connected. 

nf ^^ll^ ^^'=CAaTHY:-We entirely repudiate that the schools established by the act 
of 1890 are denominational schools. 

Lord Watson :— I do not know that that will bo disputed, that the ri<^ht or 

privilege must be a right or privilege with respect to a denominational school vvithin 
the meaning of section 22 of the act. What they have to show is that they have 
a privilege with respect to denominational schools which is affected 

Lord Shand • — Prior to 1870. 

Lord Watson :— That is a denominational school within the meaning of this 
act. Vo you think the schools with which they are connected are schools 
denominational in this sense only, that whilst they are established, partly supported 

II 8'ate aiU partlyby the province, and partly supported by tlie grant from the 
government, they are in a certain sense denominational as regards the Dominion ? 

11 ^[^ r?*^ ^^ regards religious denomination, then they are not denominational 
ivir McCartht:-A11 we can say to that is that certainly if the advisory board 

have attempted to introduce any denominational teaching, it is in direct violation 

01 tne object of the statute. 

Lord Shand :— I should expect that the act of 1890 does not introduce anything 
denominational. "^ ° 

Mr. McCarthy: — Non-denominational and non-sectarian. 
deuominaf^"^r° ■~''^"'^ several judges have said that these schools are not 

Mr. McCarthy:— I do not think any judge holds that these schools are 
denominational. 

Lord Watson:— The schools of 1871 were in a different position. They were 
superseded. Then I do not find a word here that any person has set unadftnomina- 
Lional scliool and is complaining of injury to that school. 

what I dnt^out"^'""'^'^' ™^ ^'°'"'^' *^^'"° '^ nothing of the kin4, and that is just 
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here. ^ juagmontb— a common error that we are opposing 

T „'i;( «,f.'"™'ir'''''-°"l" "' i'l»»wting ilitfcront views. 

be tied do^?trwL7tl' p^onl t/\ho'firr l"'""'*^"^- T'*^ ^^'^t-^^O.OOO woulu 
15.000 to 20,000 Tthe bispstates '"'*""'' """'' ''^''' '^'''' ^^''^ «"'y 

peoptTott^vaTtl^eVb:^^^^^^^^^^^ ^^ ^^-^ ^^e 100.000 

there i« no question ofl^O 000 oTl5000^ ^ '"*' ^'^'"'"""•*y- Therefore 

happened'^n''trmea7tfme' "'"^' "'^^ ''^^ ^'^^ "^"'^ ^^ ^e tied down by what 
maten:!' ^'^°«^'« ^"^^ -«»'^1 «ho- the action that was taken. I think it most 

8hips^wilK^r„^"hei!itTrhC^^^^^^^^ ^hich your lord- I 

as Sneems omVto ge oS.KL \'' •*««». ^^ich it is very i'mportant, ^ 

province of Upper cfnadaSd that "«'-^-f^ >" ^^^^!.«•r"«r"• There was in the 
of schools kno^'^ as separate school^ n «v«?"'"l •' k"J '? Y^P'^'' ^^"^^«' '-^ «:^«tem 
very long and bitter contest h«fwp^^^^ ^ which had been es^'U lished after u 

and a portion, no^air of the ^.^^Jnlnf^T" ''"*^'"'f '^'^'^'^ '^^ ^^e population, 

J^ir^:t^^::^^-rS^ 

dist'rict, in a'part cularXol eS'?^ ""I? i"" «^ ''''^♦holies living in a particular 

sections that is the to vnsh^^^^^^ ^''"^' ^'''''^'^ "^'^ ^"'^°'^' 

lur number of Eoman Jathoffi I thfnl Jh"" • '"''' ''^"''' «eclions.~any particu- 
tor the establishrnt o fa iSate s h^^^^^^^ ™^1^« application 

and from the estab Ishment KS s^n^i^ 'k 7" .^ ^e a Boman catholic school 
serve a notice on the S a, offlSer t^e minidnal offi ''T ^'^' ''"""""^ ^^^^^ *" 
supportofpublic schools and becamiliMW^f^fJ*'''' ''°'"'.'"" ^'^^™P^ ^'^m the 
Therefore here wer^two school^^^^^^^ '"'^P'''"^ ?* ^'^^ '^P''^'""'^ ««l>«o'- 

entitled to establirhsename schools - --^^ ^"""-"^'"^ wherever those who were 
other hand, the grea mSurot' ^ "* l^^^' ^" ^"^^^ C'^"'"^^'*. «" the 

ant minority mifhrobjeot ^ ^' '''^'' ^'''"^" ^"^^holic and the protest- 

MrMclSJv"^''" '}}%^'f}^^d into school districts? 

£rd Watson iJfaUtr'^'^ ''^""'^ ^'^^'''^^^ ■" the same way. 
M M n •— tn fact the whole province was divided 

appliS\f Up^p^Ca Ja"did"nS%^^^^^ '7 "" 'H^'T'' ' ^^« ^^''^^^ '-- ^^hich 
who dissent/i " Vf " TnAi' Ti! ^ ^^ ^'^ -^T^' ^'"'^^'^ ^"^^^Pt in this, that thoso 

tribution to thV^^hooI wh ch waf "'-^''^ *'« withdraw the con- 

hLoooi Avnich was, in point of fact, a denominational school, a school 
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intermediate 



which was a Roman catholic school, whereas in Upper Canada the schools wore 
8Chool8 in which ncnhing more was taught than in the Public Schools Act which is 
[ now in force in the province of Manitoba. 

Lord Shand:— Am Iright inconsidering Justice KilUm as giving a full account 
of what you are saying 'i* o o 

Mr McCarthy :— Yes, an accurate account. The right of legislating in respect 
of schools which was contem])lated in the scheme ot the British North America Act 
was conferred on the ])rovinces, but wo do not find it in section !)1 hoeauso owin.r to 
this contest about the right of separate schools it had to be limited and was limited 
by the language which your lordships will find in section 9;^ of the Britisli North 
America Act. Now the first section to that preserves the right to denominational 
schools. 1 want to (Jraw the distinction between denominational schools and the 
separate schools It preserved the right to the denominational school. The second 
section adopts the law of Upper Canada as to separate schools and applies it to the 
province of Quebec whicii was tiien formed to foim a province of Lower Canada 
That 18, the right of the Eoman catholic minority in the province of Upper Canada 
being greater and moreformallyestablished than the right oi theprotestai.t minority 
in Quebec. -^ 

Lord Watson .—Does that g'^'o the protestants in Canada the right when their 
number was a certain amount to demand a separate school which they supported ? 

Mr. McCarthy :— Yes, putting the two provinces of Lower and Upper Canada 
upon the same basis. Section 2 deals with Upper and Lower Canada, Quebec and 
Ontario. Section 1, however, dealt with the whole four provinces: New Brunswick 
Nova Scotia, as well as Canada, and if rights were in existence in the province of 
New Brunswick and .\ova Scotia, they were preserved by sub-section 1. Then >iib- 
section 3 clearly points out the distinction between the system of separate and dis- 
sentient schools and the right or privilege of having denom-inational schools. " Where 
in any province a system of separate or dissentient schools exists by law at the 
union or is thereafter established by the legislature of the province the appeal shall 
he, and so on, so that here at the time of confederation we find the four provinces 
dealt with upon that basis. Upper and Lower Canada were specially provided for. 
Ihe other provinces had the general enactment of sub-section land sub-section 3 
followed by sub-section 4. As a fact, howe%-er, neither in Nova Scotia nor in New 
Brunswick had they any denominational schools; and therefore, so far as these pro- 
vinces wore concerned the limitation upon yy^wer as to education did not apply. 

Lord Shand :— Do you mean that Uioso words "any right or privilege with re- 
spect to denominational schools " did not cover any right or priviloee in New Bruns- 
wick or Nova Scotia ? ^ = i & 

Mr. McCarthy :— Because they did not exist. 

Lord Shand ; — So that these words " affecting any right or privilege " hi' i 
meaning with respect to the two provinces although used with regard to theu. 
the statute? " 

Lord Hannen .-—And that befo;o Manitoba was introduced under the act? 

Mr. McCarthy :— By this section, 14ii, the Dominion was to take in the province 
of Newfoundland, Prince Edward Island and British Columbia, and also it was 
assumed Eupert's Land, and the North-west Territories would be acquired and would 
be ultimately divided into provinces, just as the north-western states have been 
divideu into states. And provision was made for taking in these various provinces 
and accordingly they •■• ;re taken, British Columbia first, if ray memory serves me 
riglit, in 1871, anu . .ince Edward Island. There the general words applied no 
limitation at all. Tuis clause 92 or 93 was made applicable to British Cloumbia, and 
in 1873 Prince Edward Island was taken in. This clause was also made applicable 
to British Columbia or Prince Edward Island but in neither of these provinces were 
there any denominational rights, nor has it been so pretended in respect of schools 
to be protected O' veserved, but the scheme was to apply to the provinces, as they 
came in, the genera' Verms of the British North America Act, where there were not 
spocial cireumst.a»c«:r, which rendered some other ian^uago cr somo other legislation 
necessary. Now applying that to the province of lanitoba 3'our lorlships have 
observed that there is the difference by the words " bv practice " upon which all 
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easier than to say it. If was perfectiv woii Wnoln^ ^^ proposo.l that, nothing wu« 
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fact, the view taicen by wo at S'^^t o^^ ""^''''^ '"' '" P*^'"* "' 

unless a system of separate I hool.r h '''«■'»':'««« of tho supremo court- 

Huceeed ^ Then aS'er 'tS ^g't ''J b?'Zed'"'r''•''^"^l'''^ ^^P'^'^' «houM 
when the . .ntroversy-when the ombors of It h '•^1"^' *'^"^ "^ ^'"-^ ti"'" 
not give t!,o province of £nitob?o • to the n 1 I 1 ' • "^'- ' "'/" "^«»ts_they di,l 
ever it mightV the right whch is oonfl3^^^ 

vince :, .y.tem ol separate or disio.S sr hni^l -T^'."" ^ " ^^'^"''^ >" ^^Y P'" 
thereUter established by the lei slan rT f ./^ ' " •''^' ^^ '"^ ^^ l''^' ""i"" oV i 
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a system of separate schools it thSV bocomn- • i^\ 7 • u'' legislature ostablislu.l 
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Wo find that earned out with regard to the other two provinces. We Hnd it carried 
out with variftt.ons, which must have full eltect given to them in the province of 
Ma.Mtoba We hnd that these words have no application. That will L mv firs 
not aT " """* necessary to show there was any privil.gc' The?e was 

Lord SiiANi) :-.You read the clause in this way: "Nothing in any such law 

[Adjourned for a short time.] 



islation 



Mr. McCarthy :— If I might be permitted perhaps to use the early 
of Manitoba as illustrating the difference between the separate schrmls and the 

1S71, at pa^ro S9, n.gU fairly enough bo said to l.e a statute constituting denomina- 
tional schools, but not separate school.. There tho school board is divided into two 
sections, protostant and catholic. Ea- a section has control over tho books and so 
on, to be used except in connection with religion and morals, but as to reli'-ion and 
iPorals thov are left to the clergynim of the di.Ierent denominations 

Lord \v AT80V ;—Thoy seem rather to be st„ - ^chools, but each school to be a 
denominational school, leaving that to the determination of tho local authorities 

o... fo'l' ^<^VkT"^'7 "' '''"■^''" "i"®' ^^'" "^'^ 'Specially delines tho sections which 
are to bo catholic and piotostant. Then thoio is n... to bo a separate school without 
the consent of the section. It is a denominational school under tho act. It says 
u may select books, maps and globes to be used in the common schools, due 
i.vrard being had in such selections to tho choice of English books " 

♦i, ^'^*u ,\^'^'''^'^-"' '—}^ i*^,'' «t»to 'school in this sense, that tho legislature provides 
thci. it shall be erected and moans provided for it, 

,,0 f'. ■^y'^"'^"'^ C!oucii :— The schools are to be supportci by an assessment on the 

Mr. Mc('>.RTHv:-That is only if they pleased. That was not compulsory in 
tile original of 187L 

^ Sir Ric. . Couch :— They may decide whether they shall do it by assessment 

Mr. McCarthy :— Yes. 

Lord Watson :— It receives state aid ? 

Mr. McCarthy :— Yes, and that was tho main support. Whether they should 
have any sidditionnl support or not depended on the trustees of the different sections 

Ijord Watson:— It was really a denominational state scho ' 

Mr. McCarthy:— Yes, ' But tho authority hereby given is not tn cs,tendtothe 
selection of books having reference to religion or morals, thesolectir^n ,:! such books 
lieing regulated by a subsequent clause of this act." Tho subsoqutm uause of the 
act which regulates that says this— section 12 :— "It shall not prescribe such of the 
DooKs to be used in tho schools of tho section as have reference to relLdon or morals" 
--it IS evidently a misprint of "shall." Ther we come to the act o1' 1884 There 
we get for the first time Manitoba separate schools. It is at page 72 There there 
IS provision made for separate schools. The 'e was the earlier system of 1881 which 
IS state denominational. Then there is the act of IP^l which for tho first time intro. 
duces the principle of a system of separate schools, and then we have tho act of 1890 
and l^yi which is now in question. 

Lord Watson:— By. system '.f separate schools you mean permitting persons 
'^ ?r f," . '■o'lgious denon inai du within a school district to set up a school ? 

Mr. McCarthy :— Yes. 

Lord Watson :— Does it g as far as the other ? Were they relieved of any ex- 
pense of the burden of supporting? 

Mr. McCarthy:— Yes, adopting the Ontario system. 

Lord Shand :— I do not think Sir Horace referred to the act of 1884 

Lord Morris :— Whn; do you say the act of 188 ! ;!i;i ? Did it advar--e on the 
act of 1881? * .u .1 .lUVHr.eon tr.c 

Lord VYatson :— It introduced into Manitoba the separate schools of a parish. 
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oulholic. provi.108 «.„ a board of two hoctionH, protostant and Roman 

BopailtolSr?"^^*'"'' " ^'" '^'""'^'^ "''''••' ^«" «»y -truduccd what you coll 
12, «f ;.afo°rr"'"-''""' '"•'^'^'f'" -" -« "- '^'»^--'' clauses on that point are 

wa«agai r„;rtrat^n\\K7r^^^^^^^^ '« ''^ht that the oxomption 

^<^^oot:%/Z;'^r;~^,f^^^^^ schools with non.ectari„„ 

vautaKc? ^ ^ ^ "' '" "P°" ^''^ denominational Hchools to their disad- 

was n^JreJy STw ^tTe^d.s^iSon'betwer'ir '^ ^^'V^' o»t the difference. It 
Beparato schooln. a'^imction between the denominational schools and the 

in an^v •:;• r;iouTiy a^^^^^^^^^ -'-'« «-'^« not complain that they were 

onbotr?icfera";a;«'id"rnUV'^^^ p--^'- 

80. It n.ay not be ^o. The ^ff^ct fs compl.omi^e' ''''"""• ^'^^^ "'"^ "^^ '^ '* -"''« 

Lord^7orr'-rrnHrl' ™-t not be taken that we assent to that 
the year 18 UsTot cut ?n unon^o.' J ? ^/"^"^'"f «""' «J«tem existed rfe/«c^o in 
follows from that exceprthe fac'I "^ ^'''^ ""'" ''^^ y""' 1^90. jJothing 

separate schools, and the oSi^n n the ManitorAct" ? n ^'l^'^t' ^ ^^'^'^'^ ^^ 
separate schools, I think the conflusinn n„n ? • i V ^ ^" provide for a system of 
Canada did not intend o iinposrse, Zte sohno^ ^' ^"T '^"* '^^ Parliament of 
it for the new province to KmiW^r^U^^^^^^^^^ T" '^^^ """^ province, but left 

whatever vesteS rights theSe may hale bet atthe 1 m^oS °' ''^"'!^' ^''''''"''^ 

Mr. MSxHvT-f I'e^^miW ^" P'^^'- ^^-"^ ^ere reserved? 

to impose separate schools We answer ^nf v. I ^ T '^°'!^"' ^* ^^ "«* intended 

to find any existing condition of rZ^! I f • Tfu^ P''*''^' ^'^"t ^^ '« "ot necessary 
inte,uied,i;s wesuLTt warhatiftho^^^^ '^-PP'^'' ^" ^^at wal 

temtory which is to' be tZ / n rd consSf««'n'"^ privileges in this new 
either by law or practice thcv shonM /'^"'t'*"'«« ''i« province of Manitoba, 
things ii the p-ov'ince of Manitoba wis this'- ' Part" ^T' '^' ^^"'^^''"" «^ 
new province had been formed into Td is tHct ZuS\^''^''''''^ constituted the 
after the repurchase by the Hudson's R«lr ^^^ '^'"l"''* ^f Assiniboia, 

..f the properV which h^ad bLn sold "to LoTd SeZ^in "'S ^°''', ^'''''''''' '^^"• 

cityofWinnipeg:^radi„sof 50 n;n:s ^z:^^^;:^:':^::^^^^^ 



MAMTOOA .SCIIOOL ACIX 



)f 1884. It is tho 

•n88i. 

oNtaiit and liomnn 
B mado by tho act 

I what you call 

on that point aro 

tliOHO nets, up to 
iiiu! system. 

II put upon those 

t iscnjjod the do- 
lt the exemption 

th non-secturian 
Ih to thoirdisnd- 

ledift'erenco. It 
ichools and tho 

1 that they were 

omises. Parties 
ook as if it wore 

to that, 

istod de facto in 

1890. Notliing 

ready stated, is 
)is, a system of 
for a system of 
e parliament of 
•ovince, but left 
'ols, preserving 
, just as vested 

are reseived ? 
fact. Now, it 
It was intended 

the province 
ffer in the first 
18 not intended 

not necessary 

All that was 

IS in this now 

of Manitoba, 

condition of 

onstituted tho 

of Assiniboia, 

Selkiilf's heir 

Y part of the 

3und the con- 

lat is now tho 

1 established, 



77 

which council from IH34 onwards was in tho habit of passiny what mi.i,'hf bo called 



by-laws — I tliinlt thoy j,'cnerally term thorn ordinaiicoh— meet 



ini; in cDuncil, generally 



annually.l think, once a>oir j(»r that purp(mo,aiid aH Sir Horace Davcy nioiitionod thin 
council was notan elective body, but u body con.stitutod hy tho lludsoil's Bay t.'ompany 
and had atmoluto powers of^overnin^' tho tori-iloiy confoned on thom by tho charter.' 
Now it muHt bo lemombered that when the imperial act was p.-issod liandiriff ovor 
flupert's Land to Canada, it was specially enacted that all tho laws in force should 
continue to bo in force recognizing^ to soino extent those by-luws or ordinances which 
had been pasned. Another portion of what is now the province of Manitoba was 
beyond tho limits of this district of Assiniboia. It had a sottloinont in it. It is not 
a very largo seltlomont, but a settlomont just beyond i ho limits of Assiniboia and 
governed by tho general laws which tho Hudson s Hay Company onactc(l (Vom timo 
to time for the regulation of tho atfairs of Huport's Land. Now there wore laws 
recognized to some extent by tho imperial statute, recognized hy tho Dominion 
statutes anil recognized afterwards by the Manitoba statute— iheso laws of tho dis- 
trict of Assiniboia. It is quite triio thoro wore no laws with regard to schools but 
there wore laws. Applying therefore this new constitution to the province 
of Manitoba, as Mr. Justice Bain says— and I adopt his reasoning upon that point— 
what could bo more natural or j)ropor than, in order that Manitoba should stand 
exactly m the same position as the other provinces with respect to any vested rights 
there might be as to education, that the word '■ practice " should be introduced ? So 
that whatever rights or privileges in tho other provinces they had by law, being 
organized provinces where thoy had for years and years exorcised and had a system 
of laws, should not Manitoba, part of it, having had in some respects an organization 
also, some of it not being organized except on tho Hudson's Bay— what could be 

more natural or reasonable 1 say 

Lord Watson :— Tho words "or practice" were not introduced with special 
reforenco to education, but with reference to the fact that they had a very meagre 
system. 

Mr. McCarthy:— Thoy might have had laws with regard to education. They 
might have had practices in Assiniboia or practices beyond Assiniboia with regard 
to their system of education which it would bo very unfair to deprive them of more 
especially as the people there wore half-breeds, ' 

Lord Morris: — As I understand your opponents, not alone that thoy might have 
had, but that they had, 

Mr. McCarthy :— I utterly deny that they had what you may call a system 
while I do not dispute the fact that they had private schools here and there, some 
of which wore in connection with the established ctturch, some church of England 
and some of tho presbyterian church. There was nothing that can be called a sys- 
tem or in the nature of separate or dissentient schools. 

Lord Shand : — Have you a note of tho passage of Mr. Justice Bain ? 
Mr. McCarthy:— Page 75, " Tho general power of the legislature to make 
laws in relation to education is subject then to the restriction that nothing in any 
such law shall prejudicially affect any right or privilege in respect to denomina- 
tional schools, which any class of pcr.-ons have by law or practice at the union." 
This sub-section differs from the Ist sub section of section 93, in the British North 
America Act, only by tho addition of the words " or practice," and as prior to tho 
union, thei;e were no laws in force in the territory which now forms the province, 
on the subject of education or schools, denotniuational or otherwise, the reason of 
the insertion of the words " or practice " is obvious. 

Lord Shand: — Does ho go on to explain what he thinks was thereby intro- 
duced ? 

Mr. McCarthy: — Yes, I will refer to Mr. Justice Bain's judgment afterwards. 
I want in the first place to make tho point about tho distinction between tho denomi- 
national and 8( arate schools clear. There were schools and colleges. There was a 
college in com .ction with tho Roman catholic church at St. Boniface. There was 
also St. John's college, as wo know now from the bishop's aflSdavit in the parish of 
St. John's, and there were, T think, four Rom.an c.ithnlic schools altogether at different 
places. Those wore not separate schools but isolated schools, so to speak, the only 
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schools in connection with the jSn cathnHo L?- • ' T \^''^<i"S ^•^™'^" ^^^^oWc 
what ha. been so often said ^'„d so muc^L er s ffrn^"''''' ? *^"' "«^ ^" ''^P^^* 
Horace Davey, there was not a svstTn r.f clif T ^"" ^ ^''^ ^*'P« *« say it, by Sir 
of school, toi'resorve. T^r^.T^Zte^^^^^^^^ There was 1,0 sysC^ 

denomin.Uionai schools was preKrv^d and t i^ * u^ vvas in connection with thes'e 
use may bo made of it, but that is fl?dif?film^-y ^ "^^* ^^ ""'"^ ^«l"e «"d some 
below and particularly i, the upreme cXt r"\f •^:'"^'' "' ^^o judges in the court 
existed which system if sepaL o?Ss ha bee^'int T^r'^'^u"^ separate schools 

Bain-sP/^:.tt^VnSVt,'arS'r^^^ ^- '-" -f fto-Mr. Justice 

ments which your lordships hivhlro. i^h -^^f Th^ materially from the judg- 
mere ly gives the history of the^C? .Uon wh ch r?" f"'''."!' T""' ''^ ^^' Judgment 
ume by reading, and I c^ommencS a^e '^5 h„^^^^ ^^''^^ "Py«"r lorclships' 

cant .s," etc. [Eeading to the word's ^t ;age77''a„e~oT"''T; '"","" '' "f '^PP'^' 
given ]jower to prescribe forms of r,.li,rinn. „ • 'i' ^"'^ advisory boaid is 

do not think I need troubeZ with hat J^'T^l^ k "^"^' "^ ^^^^^ ^^^ools." I 
that those are denominational schools """^ ^'''"'^ '^ ^^'''^ "^^^ contended here 

SrdX'N^'^l'fK t"';:-^"^^''^"^^ "«' ''^^^""^e that. 
S^l^Sn^i^l Z^^:^r ^^£: ^^----^ the other side. 

ES^;d^?hS^^:^5;r-™ 

text writer on J^UispJude r sCth reaiin^'Trh^'r"'', '^'T ^'' ^"«^^« ^''^"^ '' 
case which Sir Horace Davey ret^rredTo of Iv.rnl \^\ '1^^,'' ^''"^ ^« ^^^tes the 
g.ven of the right by the chief just ce in that .; « h '^' •''^'" ^" ^° ^'^^ definition 
tinues:— " Had the wor,l« ' vJo-kV • , , '^^^^ '*°^ '>t line 29 fparre 781 ho cnn 
aty^age 80. ^^siJ^t^^^J^';;^:^ [ReiS^to tJJ^S 

schools by Roman catholic children shS if rl 1^ '''''^" '^"'^ ^" the parish 

version without note or comS •' '-Ss't S^^'-'^.^T P'T"'^' ^" ^^e kuay 
ea^^rtr^e Ronaud that the facts in reb.t'^^t'^^l ^'^^ J^^^t state here with regard to 

public schools called parisi;':'4oos'"Th;;VereTmeVded b"^'"? '''' " ^^'^^^ "^ 
sectana.i so tar as the law went But i,7s JtT/n ",r , J''^ '''"^ "^^''^ '" fact non- 
catholic population was in the n aior tv thev hnT I« ''' ^'''^tncts where the Roman 
denominational schools, not by vXeX-an7l.rh^^^^ permi ted to treat them as 
the existing law but aequiescJd ^ J the ^inoT-itv fn'Z''"''^' '" contravention of 
question there was whether the rights whiSthevi"*>^^^'' '' '- ^^^ 

served to them not as separate scho^ol b!cau e H^I H . h "'" ^''''''''"^ '''"' P''^" 
when he insists that exparte R<m^ldSedihln^^^^^^^ '^^ ^^ro"g 

question was whether the i'ight wL p cservedTo^hfm'^" "^ "'P'"-'^'" schools-th? 
under the 1st sub-section of tte Brid^rS rime fcaA" ^^"'^'"'"^^-""l ^^^ools 
Mr^ ^:^^^ =^f S' JS ->^ ^i r^^LiXe. argued in that ease 
Parish, Schools A^tl omitted tt^ p.TvS t'"'dLh.'^ fJ^' i^I^^^'^ -P-ledTe 
under its provision should be non-sectlian ■•!. r^^'^ ^''^^ ''" ^^'>««''^ conducted 
line 10.) " The right to have separate schools IV. f ,^*-''?^' "^^ to the words at page 82, 
but their own schools, the righrwould h^SL Zl ^*'- ''""^""ity from supportingany 
just state here that I 'thinl ^that view s stren'JhS^K" '^^^^^^ I "^«J 

with regard to the North-west TerrTto.iesthafltl ^^ t^is consideration, that 
Dominion not incorporated into the province narl in m.'T'?''''"'''^ P'"'*'"" «*' the 
them separate schools-in express terms ' P^^''^"''^"t has expressly given to 

Lord Shand :-Do you mean by another act ? 
^^^ Mr. McCAHTHv ..-Another act^hat has nol been referred to, th ^orth-west 
Jl!'^^ Shand —Is that since 1871 ? 
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The Attorney-Gemeral :— It is in 1875, 

Mr. McCarthy:-" It was well known what agitation and bitter iil-feoling the 
question had caused in Upper Canada " &c. (Reading from page 82, line 10. down 
I to end of Mr. Justice Bams judgment.) i & » . 

Lord Watson.— In reading over Mr. Barrett's statement, the statement comes 

to this, and nothing else: There were sc'nools established under the act of 1871 

There was a school board; there was a body of trustees under that act-statuforv 

I t''"«^«°f-o"<; of ^^hom was catnolic, the other protestant. That continued. I sent 

my children to a school where they were taught practical denominational matters 

f, . ? f ^'' u'T ^h/""^ 1 ^^^^ '^''^"'^ ^"^« operation I still send my ci.ildren to' 
hat state school as before. I make no complaint of the teaching, but then he .ays • 
•Inasmuch as I am called upon to pay the same rate with air,'and that rate is in- 
discriminately applied to the maintenance within the district in which I live of 
schools in which denominational teaching to ^ome extent is allowed. 1 am not 
getting fair-play, because if you were to take the sum from the catholics within the 
area of which I am one you would find it is more than sufficient to pay for all the 
ca ho ic seho ars, and, therefore, part of the sum raised from the .••/tholics goes to 
^ubsidizo protestant children." 1 can very well see this. The privde-^e must be -i 



P' 



•ivilege according to the hrs( sub-section in respect of a denominational school 
It IS a curious circumstance that under the act of 1890, the very school which he is 
UMiig, and in respect of which he pleads a privilege as a denominational school, is 
|H,t a denominational school. It is declared by this act to be a secular school, and 
he 18 availing himself of it. I can understand he would be in a different position al- 
together i he said: "1 have an adventure school of my own-a denominationai 
school such as existed before the act, not a state school, not a state regulated school " 

, Mr McCarthy :-In fairness I think 1 ought to say what I think Mr. Barrett 
means, is this: My children were attending the separate school, the Roman catholic 
school, under the act of 1881. The act of 1890 has been passed, but we take no 
notice of It. The school goes on just as it did before 

• ♦, Tlio Attorney-General :-And the same religious instruction ? It is so stated 
in the afndavit. 

Mr. McCarthy:— He is going to the old school which existed under the act 

01 lOOl, 

Lord Watson :— The old den -minational school; and we had a privileL'e there 
and 3'ou simply take away that privilege. ' 

Lord Shand : -It all comes back to this: I have to pay a share of the general 
raie. He has got his school, and his child is there just as before, but he sayl- It is 
infnnginga privilege of mine. J - " 

Mr, McCarthy :-Thc difference is this, that prior to this act a portion of the 
public grant went to the support of that school. 

albo?^°"^^^^^^"^"~^^'"^^''''^'^^"^°'"^ ^^^^ '" any sense a denominational school 

Mr, McCarthy:— It was a separate school— not only denominational but 
separate. " 

Lord Morris :— That is a fortiori. 

Mr. McCarthy :— Yes, I say so. 

Lord MoRRis:_It was controllea by a Roman catholic body, and the atmosphere 
and surroundings of the education were Roman catholic, 

Mr. McCarthy.— Yes, it was a Roman catholic separate school. 

Lord Morris:— You could not make it stronger than that. 

Mr. McCarthy :— -No, I have looked with some curiosity to see on what ground 
and in what way the appellants or the respondent here supports his contention, 
ihe respondents own contention will bo found at page 6 of his case, and he gives 
Uie reasons why this appeal should not succeed :—" Because the provisions of' the 
1 ublic bchool Act, 1890, prejudicially affect the rights and privileges of catholics in 
tue province as they existed by law or practice at the date of the union." That does 
not advance the argument very much. " Because catholics cannot conscientiously 
permit their children to attend the public schools as constituted and carried on 
under the saiu act." Nor, do I venture to say, does that :— " Because by reason of 
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.»b,ci-iptio„5 i„ support of catholic den"m^i„„t„„°; ch'o '^ '«, ""A t "'"""""f 
maiiitiiining the same, and the liKhls ami ni'i,^ 1° m nf?,^ h„i-, •' "'""''"« "P «"J 

are .hereby prejudicially affected^ H^alrby I f„ySSX%'at':cT;^^^^^^^^^^^^ 
ItA'Ffr'' •' "" '>'""" of «!>••"= denomlnation'al .chool, a, they txild ,, " 

r;u;ii'c\'^Es:L'3ra'"hVeraK;ii:^^^^^ 

Mr McCarthy :_Undoubtedly thut is what it comes to 
i^ ./'^'^'*°-~"^*''^* "^ ^^® ^oot of »he whole thing 

school, therefore we are pm in a worao position 1„ ™pp„,. ,* our Z' Shoo s 
fou„d«L"fX''helSl.f"P°''''°" " ""' '""'-'^ "' "™'. ^"' " ».i the 

differen't'!' "*""'''' '""' ''' ''° ""» ™""'' "P™ '» P'J' f"" "'" bed-something totally 
Lord MoKBis :— That is JMt as like 88 possible 

by practice the nght\o support theirVwYdenom nat ona sch^oo?" S^f^J'' 

and ^^z£d:rz J^if r^r^£?=f ^:;^-£-^« i^^j^r^^ ^^ = 

dice was firs. « by establishing in competition with X d«noS.^ t ^^? P?J"" 
system of iVee schools supported by K pXc fund' trdThr,t'r"\ ''^ 
denominational schools at a ifreat dis-dvanfil S ^n«^«fy Pacing the 

from the hands of tho»e who^wo Id be 5iS; of Hnnnn"? ^' "7 ^'^^drawing 
schools, funds which they would othe^wise t^tr t'o hTt^'pt^fo j-'.^'S^'Ti:' 
justice of Manitoba states the reasoning as he understo<^d irLV palre J -fc 
argument was pressed that, by section 22 of the Manitoba Act, pa.ramett' i vfew 
of the controversy over separate schools in Ontario conld onlt v.n^ • ♦ / 
secure for the Eoman catholics of Manitoba thrs^m^SlfrJ^^^^^ 
separate schools which were by the Brish North Amer Si nf P"r'«g«« ^s to 
and Quebec I cannot, however, see 'S ,rrL-aiTt"i',rtetIrmr\t'.''l^:l' 
frZ 1 \'u- ''"'^"''S' "'^'^•" ^'- J"«tico Bain puts it a page 75 which {read 
to your lordships a moment ago. He puts the threi grounds ^" First Ihe ri.rhf ^n 
separate from the resi of the community secondiv th« v.Xl ♦^ ' . ^ "^ *" 
terms with other schools ; and, thirdly iLmurvfiomco&f,r"'^''^^^^^ ^" "'l""' 
of any other schools than their own.^ M^ Juftice dZo nf "^ **l?' •'^"PPr* 
grounds as he understands it. Now/thafleaSellu^^'t" .'^IS'^'V"'''- r- 
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the words or practice, inserted im the Manitoba act were as clear and unambieuou* 
as to admit of but one construction --and your lordships will iindtn a moment that 
the chief justice of the supreme court thinks they are clear and u^mrZus and 
admit of only one construction-" the above rule would have trjaS and 
there would be no use for prosecuting the ennuirv anv furfhor B,?t inVi • ' . 
the case They are said tS mean tlfat the K^omZi ShS whiir comt^led"to 
contribute to the support of public schools, are by said words T bwed to hive and 
maintain their denominational schools as private schools- t ,i« ;- til 
construction. They are also alleged to scJr^Cc^ibolics' the pHv iteTS 
exempt from compulsory attendance ut public schools; another ^nd more li bend 
construction is that the denominational schools, existing as a matte7ot ?act at tl e 
time of the union were given bv these words -i Pi/nl at.Tf,,. ^^ru ?*u , , 

afterwards be interfered^with l^- I^^ritial ^l^S^^-^ '" '^"^ ^'^^^ ^""'^ "°^ 

Lord Watson :-It would be very rash to assert in "the face of the divided 
opinions of the judges^of this court that the words were not capable of two con- 
St uctious You hardly would venture on that proposition now '/ There are si 
judges and five disagreed and there were four other judges on the other sidp 

The Attorney-General :— Three ^ ^ ^"^^■ 

prefeS. ^^''''' '"^"'^ "'' '!""'''''" '' '''" 1"*^' "P«" ''^'''^ ^^ ^hose ought to b6 
Mr McCarthy :-Although this Judge seems to think they are open to two 

con^frucUon!' '' ''"' '''''''' *'"' ^'"^ ""'' l^*-"^^^'^'^ P'«'" a.fd admit?f°buto": 
Lord Watson :-It is always a hazardous thing to sav that a clause is incana- 

ble of two constructions when a number of learned judges" are of opiu on tha it t 

noUaly capable of two but capable of receiving a different constrTciion W the 

Mr. McCarthy :-Then at page 65, this same learned judge, whose iud-rment is 
a very bug one, puts it in this way : " If the new act dies^iot take Sm us the 
right of having our schools, t deprives us of the privilege of subscribin' ex- 
clusively for our own schools. ' The learned judge there appears to be sperkim. 

'' f" if .v.^' minority. At page 69, the same learned judge speak/of hS 
gian : "If ho narrower construction of the provi.Mon in question isadop ed thev 
will have to tax themselves to support their own schools, the only schools which 

n conscience they can send their children, to, and they will have, besides to bo 
taxed and to pay or the support of the other schools, schools from vhich the non^ 
catholics Will derive al benefit, and the catholics themselves no benefit whatever 
Moreover, the egislative grant, which is the people's money, contributed by 
catholics as well as by other citizens, will be exclusively devo ed to ass st the 
other schools, while the catholics will not get their proportionate share to main! 
tain I ^eir own schools Would not that be most unreasonable ?" and so on Then 
we have Mr. Justice Patterson's view that the right has been prejudicially atVected 
by the compulsion upon all of contributing to the support of the public sXols 
and we have Mr. Justice Taschereau and Mr. Justice Fournierfor the first time and 
I think, logically holding that there were separate schools before the union and' that 
his system .Mterferes with the separate schools. None of the judges in the province 
took that vicvv ; nor does the chief justice, but Mr. Justice Taschereau and Mr Justice 
J^ournier distinctly say that as a fact there were separate schools before and the 
separate schools have been interfered with by the passage of this act which is now 

ill i) uc8lI' )t( . 

^t''''L^^^"^^-~^° ^^^y ^'^y "separate" or "denominational" schools? 
Mr. McCarthy :— Separate schools. 

Lord Morris :— Does anything turn on the use of the word " separate " as dis- 
tinguished from " denominational" ? l' t" uh uih- 

Mr.MoCARTUY:— I think, my lord, a very great deal turns on it. I think the 

Sds "°^'"" '"^ *^ ^'' ''''"'^" "^'^'^ ^''^'^'^'^ ^^ separate and denominational 

Lord Srant) • — Thn uor^tn.ofo o..!,,>"K „,,""-—'";—-' in - ~^^-' • t 

♦ ^ ti ^-,' ~ : ~ , -i"- — ^ •''•"• •••tr? aiv v-ipmuicu in ;i BOiiiuncc, .-ina I under- 
stand that 18 a school that a body was entitled to open as a separate school and then 
relieve themselves of rates by so doing. 
33ri— 6 J h 
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Mr. McCarthy:— Yes. It implies that there was another school from which 
It was separated; that there was some system from which the rainoritv becaniA 
separated. *' i 

iP/" 'L^"'^''° :— With the attendant privile.i,'e that they got rid of the rates 
Mr. McCahtiiy:— With the attendant privilege that they got rid of the rates 
Lord Morris :— If there was a countiy, province, or place where all the schools 
were denominational, which was the primary thing from which the other w-i's 
separated ? Which was separated from the other ? " 

Mi\ McCarthy:— They were all denominational. There was none separated at I 
all. Ihoy wore all private schools— there was a school in each locality just as heiv 
Lord Morris:— They were separate schools in one sense— in the sense that 
they were separated into different sects. 

Lord Watson :— 1 cannot help thinking that supposing the state or country 
establishes schools after the act of 1870, and says this : So far as pi'acticable we will 
divide those into schools ot different denominations so as to ifuit the different denomi- 
nations, so that each parent shall, so iar as is reasonably practicable, have hi I'hiM 
taught at a school in the religion which he professes; and the legislature at the same 
time levy an equal tax, or what is generally considered an equal tax, namely a tax 
according to means, on all persons in the state, some of them bachelors, and some 
ot them oiherwise— some married and some unmarried and some married and child- 
less; and then these funds are distributed equally by giving a capitation grant to 
each scholar to help the schools, and the schools are maintained— it would be very 
difficult to say m that case that the government pecuniarily were dealing unequallv 
with any persons because there they are getting the advantage. There may be a Vreiit 
many persons who arc not bound to provide schools; who do not want schools such 
as wealthy bachelors, and who, but ibr ihe interference of the state, might never 
contribute to schools, and would not be compelled to do so; and if each denomination 
had to hnd its own school, how follows it that it would be better? They are jrettin-^ 
through the intervention of the state, a great deal of money from persons who ha^'~c' 
no children to teach, and it is an uncommonly difficult thing to say who may be 
prejudiced. It would bo very difficult to say in point of fact' whose the pecuniary 
privilege was. It would come to be very much more strong if it were said-" I can 
not stand the schools established, but I will build a school, and, having built the 
school and taught my own children in it, I am not to be called upon to pay for ' 
other schools I do not see the inequality of the system. I am not at all clea- it 
18 made out that there is any inequality. Where you have this system you havei 
no separate schools of that kind— no independent schools, I mean tosaj-— biit simplv! 
an attempt— an honest attempt, made by the legislature to give effect as near as pos- 
sible to the ratio which fluctuates evcrj- day. 

Mr. McCarthy:— I do not know that I quite follow your lordship's argument 
-ijord ^\ATSON:— You might have a district in which the catholics were nooi' 
and whore the protestants were wealthy. 

Mr. McCarthy:— That frequently happens. 

Lord Watson:— And just the other way you might have a district where the 
protestants are poor and the catholics wealthy, but all this system assumes that 
everywhere you require to have a careful calculation, which would fluctuate from 
year to year, of the number of catholic children taught within the school district and 
the comparative wealth and assessable means of the protestants on the one hand and 
the cathohos on the other, and to take the ratios existing. 

Mr McCarthv:— In order to carry out the system of denominational schools. 
Lord Watson : — les. 

Lord Shand :— And the argument of the other side is practically that you must 

Lord Watson :-It vvould become practically, to my mind, almost impossible to 
toll to what extent it ought to be carried. ! 

Mr. McCarthy :— It would be impracticable in the sense that in a new country i 
like Manitoba it would virtually destroy the school system. As an historical faut 
which I am at liberty to mention, I think, oven in the province of Ontario m...nvl 
catholics allow their chiiaren to go .o public schools in tc-rns, and in country dis- 
tricts they do not. } ^'^ 
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chool. for ,ho ed°„cati„„ of loaK". wer" «Si^ 1,''° "-"""•■"'" '"'""'I', 'hat ia, 
■ Lord Morris: — Where? 

,rber!i-,S;r:;^wf"/ihrSa;;:,''uS 

Ihcymustbe denominational "' ">« «'">'» "I""" would U made that 

|o„,»"L-wo""d%;;£;""'"'^- ' "° ""» "■'"■< ■"■^'""■^ f""ow, f™. that, of 

Mr. McCamiiy :_It reduces it to an absnrdily 
Loid MoRBis:-.No, because that i« « by praeijce." 

.ustYh^/b?.';.u«ItTy°c'attMc??''° ""'•°" "" '■«""""'■ -''""^ and arithmetic , 
Mr. McCarthy :— Yes. 
Lord Shand .-—It is the same principle ? 
Mr. McCARTiiy.— It is the same principle 

Mr. McCarthy:— Yes, or industrial schools 
Lord Shand :— Take the three E's 

felig^o,:^™'""'^^-''"^'""^^-'^'^"^^^"--^^'- '-J-S-. writing, arithmetic and 
nda';.itCetT^~^'"' '"" ""'' '^ ''''''''' ^ '" ^'^d'^'- ^^ -«^-g. writing 

.ns ^tltSS^T^nr n3^!™^^ ?e -^^ ^^- extreme opio- 

lapsT/'i; „o?eX^^ ^'"^ "«^*'^«'^» tiionUoned, and per- 

'.me reructance ' '""" "''''''■ ^ '"^"''"" '' '''''^^ ^^'"^ diffidence ^uid 

mT mTcIrthv~^w "" ■' "^''^' "1!^ altogether what Mr. Logan wants. 
T .; r\v "T?® ^ "' '^'^ '^^"^^'^ of England schools. 

|4 yeai-ir one of ho . ?^f 1 1 ^'"'^r" of school age, namely, one of the age of 

litrht t An?.! ? I ^f ^^ ^'^"''"' ""'' "'"^ "f ^''« ''^'« of 5 years and I claim the 
t?ed • n.> 17 '^''*^'''" ^""S^^ '-^''^''^^^ exercises in school." ill, that been i^! 
Krthoarof"8y'"V^ell*';h'^''^ are apparently at one'^/ the sX" 

Ircises in «, hr^i i a- ^''Vi" ^^"^ '"'^''^ ^° '''^^^ ^^^ children taught religious ex- 

■ Mr M^rLfov K r- *u ^°^^^'r "-/^^^'e*^ ^o him in that school ? 
Ji-r. JicOARTHY: — JSot in that i,<'hnn! of ..o!ir.sc 

MrMcSSv'^'^r''^''-^':^ '?*"'' '"•>' ^"^"'^^^^ stated Mr. Logan's position. 
isa-ef •'" «°'l««V'^"''"g to do 30 in answer to a q-iesdon. 
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Lord Watson: — "I do not approve of the manner in which religious exercises! 

are taught in schools where they are so taught under the provisions of the Publicj 

Schools Act, and I claim that the taj^for the support of schools, imposed on me bjj 

said by-law" — I cm find nothing in thfe act of 1870 to prevent the state estal "' " 

ing such schools in which religion would not be taught. 

Mr. McCarthy :— That is what is contended. 

Lord Hannen : — You repudiate his assistance ? 

The Attorney-General : — Yes. 

Lord Shand : — He is sent to give point to your argument as it were. 
The Attorney-General : — Yes, 

Mr. McCarthy :— I do not know why my friend should say so. Here is thcj 
bishop's affidavit. 

Lord Shand : — The bishop seems very sincere and determined about it. 
Lord Watson :— He says, "I have a right to keep rr>y children at the schoolj 
and I have a right for them to be taught in the religious fiishion which I approve of.'l 
That seems his first complaint. That seems to me to be a very strong thing, 

Mr. McCarthy: — Of course the point he desires to make here is that he has! 
got the same right that Mr. Barrett claims — to have a separate school, and if Mr] 
Barrett has got a right to his denominational school because it was existingin pracj 
tice at the time of the union, then why has not Mr. Logan got his right because thejj 
church of England schools not only existed, but they were much more numerous atf 
the time of the union, and if so, why huvo not the presbytorians got it, and whjl 
have not the wesleyans got it? In exparte Hcnaudyoav lordships remember tiial 
that point came up, and this board approved. I do not know whether of all, bull 
they approved of the judgment in Eenaud's case, in which it was established' tl; 
this first sub-«eclion was to protect the right of all denominations. I was going tc| 
mention this fact. Your lordships will remember that the Hudson's Bay Territorvl 
was governed by the laws of England at the time that the charter was granted iii| 
1670. The charter was conferred upon the Hudson's Bay Company in these wordJ 
— I am reading from a copy of the charter here,—" And the said governor iinJ 
company shall have full liberty, power and authority to ajjpoint and establis 
governors and all other officers to govern, &c., &c. [Heading the charter to tiei 
words] " According to the laws of this kingdom and to execute justice acijordingly, 
And the laws that prevailed in the Hudson's Bay Territory up to the time of itiej 
handing over to Canada were held to be the laws of England at the year 1670. Tlia 
was distinctly held in the Manitoba courts. ISow amongst those laws some of the iawij 
that were in force — I mean technically speaking in force, though perhaps not eftk' 
tively in force — were the penal laws against catholics, and it may well have beeD] 
that the legislature desired to protect the people who had been eiijoying religiou; 
liberty notwithstanding those laws, and to prevent any question being raised in the 
new province of Manitoba, that they were deprived of their rights by virtue of the! 
statutes against catholics. Some of those statutes did extend to all t^e Dominion 
Lord Morris : — But this section only applies to schools. 
Lord Shand : — To education only. 

Lord MoRRTS: — To education. All the penal laws were in existence. 
Mr. McCarthy: — Well some of the penal laws were certainly very strong e\ 
so far as education want. One prevented children being sent out of this kingdoi 
for the purpose of being educated at Eoman catholic convents or schools. 
Lord Morris : — That is sending them abroad. 
Mr. McCarthy : — Yes. 

Lord Morris :— But what was there penal about Reman catholic education ? 
Mr. McCarthy :— Well I think there were laws that might be said if they ha 
not fallen into disuse — 

Lord Morris : — I am not saying there were not, but I do not remember them, 
There were in Ireland. 

Lord Watson: — 1 think it is quite obvious from the statements of the judges oij 
either side, who took different views of the case, that there was no privilege or rii,'li 

acquired prior to 1870 into or concerning any state system of toaehinjr nothuij 

whatever. There was a privilege of setting up' a school and teaching your^own childi 
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»nd really tho onlv question seems to me to be this, whether in rc-spect that there 
(vas not levied at that time, and no power under which there could be levied, a pub- 
lic rate for public schools or a compulsory rate for private schools— the real question 
|s whether the mere absence of that power, and the mere non- existence of any legal 
[Warrant for raising such a tax, constituted an exemption of the privilege which those 
persons got under the act of 1870. That they got the privilege of educating their 
3wn children is not disputed by any one. 
Mr. McCarthy : — Of course not. 

Lord Watson: — Tho question is whether that right or privilege carried with it 
Ithe right or privilege of being exempt from taxation for educational purposes when 
jthey had fulhlled their duty«in that way. But really and truly there is no question 
)f any right to be taught in anyone way orothorin agovornmentschool. If govorn- 
Iment accompanied that with such restrictions that they could not lawfull.y set up 
[a school of their own and teach their own children that would bo a differentmatter. 
Mr. McCarthy :— Or if they attached any disadvantage to the fact that they 
jwero not taught in tho public schools. 

Lord Shand:— Or any disability such as Sir Hoi'ace Davey put: "You shall 
[not enter a government office unless you have attended some state school." 

Mr. McCarthy: — In ihe state of Massachusetts you have this law, that no child 
jean work in a factory that cannut bring a certificate that he has attended a public 
Jschool. That is an adjoining state. So that you can give full etfect to the words of 
Ithisscatuto if it is necessary to do so, which I do not at all concede or admit, by say- 
ling that the law would not perniit'of Eoraan catholics or any other denomination to 
contribute and supportits own school or set it upand maintainit, — you can give full 
jetfect to it by holding that the Roman catholics, or any of the children of the ditfer- 
jort denominations could not bo compelled to attend the public school, and, in the 
way which Lord Shand has just mentioned, that no disability should attach to their 
I non-attendance. Now, that is what we admit. That is what we say gives full effect 
to the language of the statute. 

Now, what is the contention of the other side? What must it go to? They 
: must contend that any school law that interferes with the schools of Roman catho- 
1 lies, episcopalians, presbyterians or methodists, all of them having schools at the 
I time, would be beyond the power of tho legislature, and that any attempt to expend 

j the public money 

Lord Watson : — In clause 22 the exemption there is : " Nothing in such clause 
shall prejudicially affect any right or privilege " — not with respect to denominational 
education, but "with respect to denominational schools which any class of persons 
have by law or practice" and so on. Now, what within the meaning of that excep- 
tion is a " denominational school ? " 

Mr. McCarthy : — That is a view which I must confess had not occurred to me. 
We have beeu treating it all along as if it was " denominational education " and not 
"denominational schools." It is " denominational schools." 

Lord Watson : — In other words, can a school which is by law declared to be a 
secular school and the assessmentfor which is made on the footing that it is a secular 
school, but in which also denominational teaching is allowed after hours, be adenomi- 
nadonal school ? Can they come into that school, share its advantages, and say it is 
a denominational school within the meaning of section 22 ? 

Lord Shand : — Upon that section allow me to s.ay that in the olaim here made — 
in the application for this remedy the claimant says : " By the law impeached tho 
Roman catholics are compelled to boar a ratable share of the charge for the schools 
thereunder established, schools which are not denominationnl." Therefore ho him- 
self says in his complaint that the schools of 1890 are not denominational. He has 
expressly so said in article 11. 

Lord Watson : — Mr, Barrett does not say that he has built or intends to set up 
a denominational school in his own right, but he says they are not entitled to charge 
me for the teaching which my children get there. Then he requires to split it up. 
Lord Shand : — It is at page 8 of the Record. 

The Attorney-Gsneral : — I am obliged to your lordship. It is the factum on 
appeal. 
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forth'e^Sr'''""^''^''''"'''''^^^"" ^" '^PP^"'' ''^«-* the application 

Lord Shand .—I thought it was the application. 

Jnr/w '"'"'"'^^^rl^^'' -^^ '" P"t '«''^"rd on his behalf 
^eS^;^:^^£^^S^^^^>^^P^y -'^i^ this, that when ,o. 
' in and edtcate your children at these f.atT^oh '"' ''' '^"^' "" ^^" «>«««« to eomo 
vides, but you may i^ooutsiSo the state ^rh'^''""'^ ^T "'"'' ^''^^ •*" ^^^ «f"te pro- 
if it turns^ out in doinffso vou jJo av^M '""' ''\'^P "''^' '^'*'"°' >'«» '^ke and, 
privilege is still open tofou" a^^d nobody 3 pLIT'l '' ' ^^1''^'" ^'^^"' ^'^"^ 
part of your privilege consists in re Sr/n^Kr m' ,^*'" """'* then try whether 
set up your ow^n schods You a " cSnS nto'.L st". * ^'T ■ "' ^'^^"u ^^^ ^''^^ 

Mr. McCarthy :-I do not th nk ^0^. Vlf n ^ '"^''"'^ "P^" ^^"«« terms. 

satisfied ''"' -^^^ '^ ""' ^^'^1"'^° ♦« hear you on that point. We are quite 

M%ZZ7'%Z^iJ~^''- ^''"••"^^. ^""^«"^« ^hcre is no liability. 

ful aS;me'rt:to";;^1hrie\':tl"/;t"'''"'" ^"" '"^^ ^^^'-^ '^ -'■" -^ '^ - -ry hope- 

MTVcCArir^rwo^M n' f' '"^'^k' ''^"" ^'^""^ --- - ■•" that way. 
the power ole™L7wiTheKpTct^o^^^^^^^^^^^^ '■'' PT^: .Y^"'" '«^"«hip ^^ill see 
Bubj ct and acc'ording To the ?J owi^nj 1^ ' '£' i'^Hhr:; ^ •''' Pi^"^'*' 

dealing with education is subioft nnlvfnf ■ • '''',*"® exclusive right of 

limitarion that wo havneeTdeali i^/w^^^^^^^^^^^^ the first provision is the 

vision is an appeal to the roverTo^-Lr/hoth-.^rn,! '!""''' "'"^ '^' ^^'°"^ P''«- 
working out that appeal Now th^' nr Mnn. .P'ov^i^n ,s as to the manner of 

this kind-r. par icriiemea^^^^ «P««i"l "tatter of 

of course that^s S emX mus/ r '1 ,'" ^^ ''"V"'" ^^'^^^ «°"^«r« the right, 
words of the nt J^uS t^aTZ e^dush e rlK lo^i«T ^^^"/^^'^ok at the curfous 
the province, with the right 'rthe only fa.e ?h„f 1 I '' to education is given to 

ffil;;::?--; — the!^£rt^-«^p^-"— ^ 

ilor^^e-Er^S^orLt i"bjLr '^ ^^"' ^^"'^'^'P^' ^•'"^ ^^ -P-ting what Sir 
Lord Watson :--That is an appeal on the merits 

decis];'nonrL:;;d"'''^''"''''"^'^^^^^^^' '^'^^ y«"--« most anxious to get a 
Thi Ar^on^Zo^IZT" 'u^r T^.J^ f' ' '^«'^'«'«" '^^ ^^e merits. 

But, my'lords,! TuSi I ^'o S^a? . nT ri fh^'^h ^ ^"'^ \' ^""''^ >" C"*"^^" 
formal propositition, that fb, which wo coSei'id 1„ th«"f f ^''^"P" ^, ««"'*'^h''i 
tinction has been attempted to hs dr.vrnL \^ hrst place, my lords, a dis- 

separateschoolsand denZhfationafscio^l^ V^, ^ilT^ f,*"- ^.^^arthy between 
ships that there is no such^ S^dnclr'tot' .rT::''^!!^'!^"^'^^'.*'''^-'^ ^ r"'" ''''- 
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)t bo a very hope- 



eating what Sir 



anxious to get a 



was a separate school and that a p-tostunt school wuh a separate «chool ; and that 
when you como to looloa what V ^.o existing practice; when you come to con- 
.ider the facts in the light ot the knowledge of the learned judge^f they have recoK- 
nized that speaking of the year 1870 there was one dividini line and that was bl 
twecntheKoinan catholics of the province and the prolestantn of the province 
Whether there wore, as it is quite probable there wore some minor denominations 
which woud enter into one ortheother division.and which might be more correctly 
enumerated by some separate . mtinguishing name, for the purposes of this le-isla- 
fion that ^vas the distinction which was intended to be drawn. Then mvlor.is we 
shal submit to you that the right an.l privilege vvhid, at that time existed, was 'the 
right and privilege of each section to maintain by its own contributions its own 
schools and not o be taxed directly-! will deal with the ([uestion of the indirect 
grant later on-tocon.nbutc to schools which it was not to their interest to sup- 
port, o which they could not conscientiously send their children, and which were 
from their constitution opposed to everything which to Roman catholics, on the one 
side, was regarded as most sacred, and had the question been raised as to contribution 
by protestantstoEoman catholic schools in those times, there w..uld have been an 
equality strong feeling on the part of the protostants that thcv ought not to bo called 
upon to contribute to Roman catholic schools. Further, my lor.fs, we shall humbly 
submit that, «peaking simply as a proposition of law, the intermediate Htatutos b^ 
tween I81O and ISS 0, as fa.' as the question of construction is concerned, may be dis- 

l!f fl 1 ;», . fu"" '''.""/ ^o^^n'' ''''''"■^ y"'"' i^r^'-^hips that, assuming that you were 
satisfied that the act of im ^, intra v>res, I could possibly contend that a diHorenfc 
construction was to be put upon the language of the act of 1870, because there had 
been intermediate egislation with respect to separate or denominational schools ; hut 
my lords, we shall venture to submit that the importance of what has occured dur- 
ing the twenty years is this, that it enables your lordships to see that the allegations 
ot fact as to what was the existing state of things at the time of the passing Of the 
Manitoba Union Act are true and are not exaggerated. We shall submit That the 
legislation from 18? 1 down to 1890 carried into effect, whai were the existing ritrhts 
and privileges at that time, namely, putting it broadly, that the protestants main- 
ainoci pnitestant schools, that the Eoman catholics contributed to and maintained 
the lioman catholic schools. The system of contribution was ditforent I admit it 
was by rating or assessment or it was by some other kind of contribution recognized 
by the statute,— that was merely a question of machinery— but under all circum- 
stances during that time the right of the Eoman catholics to contribute to iioman 
catholic schools and the righ ts of the protestants to contribute to protestant schools— 
the obligation of the Roman catholics to contribute only to 1 /man catholic schools 
and the obligation of the protestants to contribute only to rrotestant schools was 
recognized and maintained. 

Lord Watson :— I think that you may assume, as I think all the judges below 
have assumed, that prior to 1870 it was the inseparable nud universal practice in 
the district which IS now called Manitoba, that each denomination provided and 
supp .'ted us own schools without any obligation to contribme anything towards 
the support of anv other denominational schools. 

Lord Shand :— And not only is that so in the judges' opinions but I think it is 
universally accepted. Both parties are now agreed about it, as 1 understand. I do 
not think there is any difference about it. 

The AiTORNEy-GENERAL :— I should not question, if I could quote it from recol- 
lection accurately, the brief sammaiy of the rights and privileges made by one of 
your lordships, Lord Hannen, this morning as to what he, for the moment, indicated 
may be the rights and privileges which the several parties had, but following out 
What 1 have said with regard to these 19 or 20 years, I will ask your lordships 
kindly to remember this, that I say during all that tii.ie, notwithstanding it may bo 
that the population had increased as my friend il-. McCarthy said, who I am sure 
will jissist me on all questions of fact— he always d'es most loyally and fairly— not- 
withstanding that the population has increased from 15,000 to 150!000, and notwith- 
- -t 111 .,,.,„, ,,^.„omitidLiuiis may nave been growing and sweiiuig in importance 
within the protestant section, and for aught I know within the Roman catholic sec 
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tion, yet during tho whole of that time, the line of clevage or (Iiv;*,ion has been the 

same It has l>oon Eoman catholic on one hI.Io, and protostaut on tho other 

fn .Jl^' 1 ""^^ Pp''''li^^^^'?h'^" •'"'"^''y ««b"i't to your lordHhins, when I come 

BChoo 8 to Which the Koman cathohcb are compelled to conlribute, and in which 
BChoolH there ih either re igious teaching or tho absence of roll ious leaching-I cure 
not which you call it, either religious teaching or the absence of religious teaching 
—Which was wholly inconsistent with tho schools which were being Hupported bv 
the Koman catholics prior to the year 1890. f 1 1 "J 

attachedl* ^^^^'^^'^ = -Where no religion is taught, to what denomination Ih it 

The Attorney-Gknbral :—l knew what was in your lordship's mind. If your 
lordship will forgive me I can promise you not to overlook that mat tor; because, 
my lord I humbly submit that too mucl has been made of what 1 may call the 
STf TT'^ °J V^' ""''^ " denomin.aionai;- and that it has been forgotten to 
ook ai the history of these schools in tho year 1870. I shall humbly Mibrait to v .ur 
^rdships t.hal most unquestionably for this purpose "dcnominaticu. " does mean 
Koman ca holic on t! o one side and prolestant on the other, and I sir.ll contend be 
tore your lordships that the distinction attempted to be liawn by in^ friend Mr 
McCarthy between denominational and sep.uite is ill i .undod, and that it is essential 
to the success of the argumon t of tho appellant 

nMt'^f'^7^u''^''uX^T " ,''^"T'"""°" " ^^'^^^' ""^ "•' ^« "^ ^•"''e ov rank or natio- 
nality .'' I thought It referred to the common religion 

knnw^n'!,;^7nT?M^^^\''"*'^^,7^'^''"''^ like to answer Lord Hannen, as ho would 
«,I^r;if ? f ^"u-^- ^ '^""''^ ""gg««t, my loi-d, that we have got to consider what 
were the schools whic, r.n a religious point of view, the proteslanl^ .vero HHti.fied 
with, and what vyer. mo (■ 'hools, which, from a religious point of view, tho Roman 

nn«!.?r;'"'' ""''■': '?*'• ^^y >t >« absolutel/ and entirely foreign to Tms 
question to consiovJ ^hmr>r within the prot.stants there were wesieyans baptists 
congregationahsts and ojher sects of importance. ' ' °''P"^^*' 

thnt^l?^'15,''T^'"~-^''^T^''''!'''v !'«^'« ."'together, if one set of schools were such 

would nofnnf.? r"'^ TV^'V' "'.l''^'''^" ^" *^^'"' '^"'' '^'^ ««™"" c'^tholics 
would not, and the other such that the Eoman catholics would send their children ' 

and the protestants would not. I should say those were denominational schools 

Ihe Attorney-General :-It is only my argument now, that, as I shall submit 

when you look either at the history or at tho legislation, th^t is whiU is meant by 

denominalional in the British North America Act of 1867 and in the .\IaiS Ac^t 

of 18i0 , and 1 know Lord Hannen will follow what I have in my mind What I 

am endeavouring to submit respectfully to your lordships is this, that if you come 

and endeavour to argue this case by construing the \vord "denominational "Tis 

though you were dividing the protestant eects up into a number of grades you will 

lose sight entirely of what was the reason and object of the act 

Lord Watson :— Experience may be different in America or in Canada but I 

ZZluZn^^l^'f '"l^"'' '•" ^'"^K purely sectarian which any denominationalist 
would appioye of Denominationalists would not be satisfied, as far as my experi- 
ence goes with schools in which there was no religious teaching ^ ^ 

Ihe Attorney-General :— I am anxious to confine my mind at present to the 
particular points which J had hoped to enumerate before your lordships to-day 1 

tW 7 .??? "°* ^■''l^'' "'".'''^'' '"^''^^«'- denominational has not got the meaninf 
that Lord Hannen indicated it might have in certain places meaning 

BchooltdfnrSbnd r ^"'" "■^'"'"* '^""""^ '' '''''' '''' "^ sectarian 
fitit, Jpd^M7„?flf''"^?*^'''''' •r^''"''";'^^ '"^Sest that these sectarian schools con- 
stituted under the act are clearly denominational as compared with the fioman 
catholic schools. My lord, a Eoman catholic school is denoniinuJonal in one sense 

ijoia hannen: — Of cou'\ie it is. 

The Attorney-General :— Therefore, your lordship wHl for'^i-e mo for a 
moment. I merely wanted to say that I Was not overlooking the point! 
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Lord [Tannen :— But everything that is not Roman catholic is not noceHsariiv 
i Monnnatioual. "^ 

The A rTOBNEY-GENEKAL :— Certainly not. I perfectly agree. I would like to 
j)iit a ease which, it seems to mo— I do not know that I may not got into dillicultieH 
—would be clear: for instance, take a school of cookery. I do not know lam 
sure, whether there are any rules of the R.man catholic clyirch that a school of 
cookery would have to bo preceded by any grace or religious coicmoriv boibro the 
lesson was commenced, but I will accept any form of education in which it would 
k admitted by all persons religious principles would not bo supposed of necessity 
|to ho introduced. "^ 

Lord Shani) :— The archbishop's atfidavit goes tho leni'H, of saying that what- 
ever tho branch of education is, it must be taught by a Rn' iiholic, andalioman 
catholic thoroughly imbued with Roman catholic princii. 

The Ath)HNEv-General :— Let mo explain that when come to it; but I only 
desire your i'M-dshius to follow my argument when [ suggest that 1 am not here to 
say for moment that it is to be pressed to the length that everythinf^ must be 
inih\ie(l ^vith Roman Catholicism. But I do say this, that the strength of our 

jarguiii.nt depends ui,on an examination of what this statute of 181*0 is; and 1 say 
that upon the facts, hethor you regard the statute itself, or whether you regard 

jtho affidavits which speak of the schools referred to in tho statutes, they are 

Idonominationul— iud I aciept the word at once— in the sense that they are of that 
class which wa- intended to bo separated from the Roman catholics in tho 

[your 1870. 

My lords, will your lordships allow me to make one or two very brief references 
upon this question of separate schools and denominational? I think, but 1 speak 
with great deference in the presence of my learned friends from Canada, that there 
18 a mistake with reference to the use of the word. I will ask your lordships to be 
kind enon i to refer to j. age 109, where Mr. .Tustico Taschereau cites the French 
statute. our lordships will remember tiiat the law is equally law in both French 
land in English. I believe the original document is written in French. 

Mr. McCarthy :— No. 

The ATT0RNEY-(4E.\EaAr. :— The, law, at all events, is written in French as well 
as in English. Mr. Justice Taschereau at any rate says so, and I will take it from 
[him. 

Lord Watson:— Although it does not apply tricrly, I think you may apply 
the rule which is formulated by the Quebec code; you must take that construction 
which appears to be most in conformity with the spirit of tho legislation. 

The Attorney-General :— That is the principle of my argument. It is because 
I humbly submit the distinction, which my friend Mr. McCarthy told your lordships 
was of great importance, between denominational and separate, is inconsistent with 
the generaUcope of the legislation, that I have called your lordships' attention to this. 
^ORV Shand : — I may have misundei stood him, but I thought ho used that more 
historically than anything else— tho moment you have a separate school undoubtedly 
It then is a class school, the moment you have a separate .school it is a denomina- 
itional school. 

The Attorney General : — I am not comparing separate with class, but separ- 
I ate with denominational. 

Lord Shand : — The moment you get what he called a separate school, it is un- 
doubtedly denominational. 

The Attorney-General :— Nobody knows better than your lordship that I do 

not desire to press anything Mr. McCarthy said, unduly against him. I meant to 

say that we considered that undue stre.ss has been Ini .. on the word "denomination." 

Lord Morris: — Mr. McCarthy suggested that i.r. Justice Taschereau rather 

fell into a mistake by using "separate " as a synonym uis term with " denominational." 

The Attorney'-General : — Yes. Ofcour.se we all understand, standing here,, 

^ we are only endeavouring to answer one another, but when the question was put by 

I one of yoiar lordships to my friend, Mr. McCarthy, whether he considered it impor- 

j tant, I think he said it was of very great importance. Will your lordships look at 

page 109, where the French language is given: " Rien dans ces lois ne pourra pr^- 
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MAXITOHA SCHOOL AfTH. 



y>^norie. oi LHumS ^00^ wh.ch the act then appho-J, at all ovenlB, tw„ 
the ;^f,:/^^"«'^«^-G--««A.:_" Separate" in one province and "dinsentient " i„ 

;3Sifii5|§Hss;:i2 

your k,„l,hip«' atlemio , 10 vh ,t \ ■' Ft , ,„ , ,™ 1 ' ','";' ' "'"',"''' '"'" «° ""I' 
submit 10 yoiii- loi, ,,,» „ h« I i-.i •'',.'''' ™'"1 "I™ of, becaii™ 1 now Jciio i„ 

pnv.loL'e.- a.s they existed, f m,.s, nnf. K,. i"L ?..'!."''"> ('^'^'•'^ ^,'><ht8 an 



K, 



-viloKe.a..they exited, f must not_ bo drawnl^d^y^n^^^- • llj bof^,. you. 

privilege ' means, or what " prejud.cially affected " 



ordships what " riL'ht or 



some tccl,nical meanin.r like wW X J, , r k , ""•'' " '" '" ''^ construed by 

ence to the word 'Sice ' i^d cS c Lu- v"t." M r" '".'T"^'^' *""^ *'>« ''«^'^'^- 

word '^ privilege " hTs been us,T h n ?! ^ ''"' " "''^ ^^' '^"^^ in which the 

i^ii>iiVf,u ii.is ueen useu, Dut in a far widpr Kunuo Ri.t ^.. i i r 

about to point out, when I come to argue on ho «1atut« nV ^SS\?^] m'""^'' I T 
which are therein bv law eHtablishrxl .7,1 .„ i f ''^","«,"* 1«''0, that the schools 
catholic, whoso ri-HiTs L nrivi iMr^^^^ i ^'^ """''* "" conscientious Ron.a.i 

entirely .ieVthatll'irgantatnatr^bS.^^^^^^^^^^^^ ^^ ^'^ '^["^^'^^f'- • ' 
and sent he..e by the provH-cial govorn-flt to Sst them ^'' ^' " '^"'^ ^'^ «^«'^'^ 
Lord Hannen .--Vou do not suggest that the bishop is not sincere 

obje^»lKr^LiK%f.^::,';,?;,ro:i;:iI-£-^^^^ 

persons do not like it, -^ ^ thatagroat many bishops and 
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and "dissentient" jfi I 



SHU cay continuously for th. ,.a.t five year., and urn a rnemb.T o' e Hon rn 
cuthol.c .hureh. On and pr.or to the ;^Oth April last, a .chool .list, let l.avin " no 
years before Leon e8tubl.she.l) existed in the city W Winnipeg, and^surh'cS 
district wa« under the direction and management oV the (.)rponuion knoin -is tho 
school ru.tees for the catholic school distdct for Winnipeg 'no. 1 iVt le Zv .-e of 
ianuoba 'ihe said corporation has established and in^.peratu.M a im W of 
choola in \Vinn.peg under the provisions of the various provincial statutes rHati, 
o schools, to one of which, namely, St. Mary's sch<.ui, situate in Ila™^^ 
J have for three years past sent n.y children for i,.struc.ion, udiichclidre-tro 
aged respectively ten, eight and five years. That the said St. Ma i' sdo is s' II 
n existence, and the same teaching and religious exercises are con^in, ■ s he o e 
the passing of the said act, and my children still attend said school " 

Lord W.TsoN :-fn point of :act, St. Mary's school had become a school under 
the provisions of the act of 1871, tiie act of IS70 having come to an on.i 

Iho ATTOR.VEY.GENKRAL:-Vour lordships will see how that is when [ h.ok 
at the statute It is very important, because my friend, not nnna.u.ally cal el 
you lordships' at.ontion to the fact that he was conlinui'ng to se d h ^chil 1 re 
to schools where there was no religious instruction at all. Tll7it is not so 
Lord Watson :— He said the ,-eiy reverse. I referred to that 

in e^t;' ';:^';j t^Zr' '""" " "^ """" ^''^^^ ''-"' -^ '^ ^---i-'tional school 
The iTTORNEY-GENERAL:— 1 have said so 

an t.Mho voT'lS-m ^' •"' ^^'''\ '''' ^'""^'''''1^. that the scho 1 which was p.aid for 
Chi U fh\: . ; '""^' '' denominational one, he stUl continues sending his 
children there, but it IS now struck off? That is the point 

mate, now, that hat sdiool V7<.uld have been paid for and cont-ibuted to out of 
catL.l.c contributions, and yet it will become a public school an.l non-sect^ "■ 
under .ho act of 1890 [ will call your lordships' 'attention to the actual hinguago 
i ntf 1 V, ''r'''^*'''r'''^'M''''M>''i''t; but it is very important that I .should 
l.oi.>t out that ho distinctly conrirms the afKdavit of the archbishop so far as he is 
J concerned as a parent of the child, lie says he has r.ad it, and s,. far as the same 
: l'^;'J^^''.^li>'i his personal knowledge, it is true, and as to the rest he believes it to be 
en m paragraph 13, he says that '• the effect .,f the by-laws is that one rate is 
tvied upon all protestant and Homan catholic ratepayer, in order to raise the 
-mint ment.onedinthesai.lexhibits"C''and"D,'andtL result to individ'm^ 
rollt.!nV I T? . P''Ote«tant will have to pay less than if ho were asso^sed for 
pmtestant schools'alono, and each Eoman catholic will have to pav more than if ho 
vUM'c assessed for Roman catholic schools alone." I am not 'on the que.nion of 
f^jantum : 1 do not propose to argue this case on that, bat I am about to point out 
vhen I come to deal with the act of 1890, that the positi.m is this, that to a school 
yiiich we are entitled to say is not Roman catholic, as it existed at the date of the 
msini. of the act of 1890, the Roman catholics are called upon to contribute and 
attend '^ """^ '^^''"'^'^ *** ^^'"®^ conscientiously they cannot allow their children to 

[Adjourned to to-morrow at 10.30.] 
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MANITOBA SCHOOL ACTS. 

IN THE JUDICIAL COMMITIEE OF THE PRIVY COUNCIL. 

Council Chambers, Whitehall, Thursday, Uth July, 1892. 
Present : 



Tho m. Hon. Lord Watson, 
The Efc. Hon. Lord Macnaghten, 
Tho Ht. Hon. Lord Morris, 



The Rt. Hon. Lord Hannen, 

Tho Rt. Hon. Lord Shiind, 

The Rt. Hon. Sir Richard Couch. 



The City op Winnipeg 

vs. 

Barrett, 

and 

The CiTr op Winnipiq 

X'S. 

Logan. 
StraS'w.C.]''' ""^^^^ shorthand notes of Messrs. Marten & Meredith, 13 Naw In,, 

the i?oTA?'r.'MaKin.''P'"'"''="^^''" ''*''"''' ^"'^^- ^•^•' ^^'^ ^^«^-^'^^. Q-C- and 

■ Web?er"o C ^ M P^' ^^^^'^'"0 p''m " 'T^^'^^ Attorney-General (Sir Richard 
weuster, (^.c., M.l .), Mr. Elako, Q.C., Mr. J. S. Ewart, Q.C., and Mr. Gore. 

Counsel for the resijondent Logan :— Mr. A. J. Ram. 

Third Dot;. 

The Attorney-General :-Wheu your lordships adjourned yesterday I had 
d scussed what was tho condition of matters at the time if tho u.do • of Manitob- 

.^ tie vea'i 187 'if'r'' ^r^T'"'? '" ^'''"'- ''^'^'^'•'^' '"»^ ^^^^ "^'^ «^' 1890 been ptsed 
t , ii .r / ^/ would have been extremely difficult for anyon- ♦„ contend tha' 
t did not mterfere with rights or privileges with respect to de. ational" chooU 

which some class of persons had by law or practice in the pic / ^7 he unLn 
I .s because that is our main contention before your lordships thnt I nostZe 
ite n'[/"' '^' ?«on'" V".»' '^^"f i<'«r'^ti"" ^i' what had happen <i betwee.Ahe'X 
18<0 and the year 1890. It is well that I should very br'J.y recall your lordshinV 
attention to the affidavit of the archbishop with regard to this maUer a p-JeU 

waTth" aS">Sbct^7th:";rfiiV'> '-'"t p/':r"^i ^^ '^>' '^'^^"^"^ ^•'■>-"« - '« whit 

forts T?!nm I K ^^'r',' '"'^ ""^ ^^"^ ''^''^'' evidence as to tho state of the 
tacts. It your lordships w. 1 look at the top of page 14 of the record ho .^ays • nrior 
to the passing of the act-that is the act of 1870-.." there existed in thoTerr tor^ 
now constitut ng the province of Manitoba a number of effective schools f[;J 
t\iT' /^«-X^^«»^'"K to the words at line 14]. " The members of the Roman 
onlt 'u^u^ supported the schools of their own church for the benefit of Roman 
catholic children, and were not under obligation to, and did not co tribute to thp 
Bupport of any other schools." My lords? I do not know 'htm; learned ^ieid 
wdl u.spute It, bu I am going to contend that the exemption f.om^subscript on to 
the schools oi^ Protestant denominations was a privilege oi the class of pei^ons called 
Roman cathohcs " In the matter of education therotbro, during the pE^-efor ml 
to Roman catholics were as a matter of custom and practice separate from the res 
of the community, and their schools were all condu tU according ?o tKs incuTe 
views and beliefs of Roman catholics as herein set forth.^' 1 v^entnre to re d his 
a-ra.n and to press It upon your lordships' attention once more. I novvofcouit 

i ventiZ t'o"''^ ^""■•f ''"^ 'r ""^'^ "^^ ^y ""y '•^^•"^^ ^'•'^"d, but a "he slo t^mS 
;,1 P '°'" '* '*^'"" ''''''""^« '* ^"« '•"1^0'^ been suggested that there was 

practically no educational system at all in Manitoba prior to this time and it has 
leen rathor pu bj^^my learned friends as though it was a echool ho Hnd a schoo 
there. I submit that upon the facts which must have been in the mini of thos, 
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*i> contend that 



who framed tho r*ct of 1870, it is clear that the Roman catholics wore arranging 
their own educational establishments — their own schools, and tho protestant denomi- 
nations were doirg the same. Then I ask your I )idships to consider what must 
be a mailer of vtry groat importance, and that is tho allegation in paragraph 7 : — 
"Roman catholic schools have always tbrmed an integral ))iirt of the work of tho 
Roman catholic church," iS:c. [Reading to the words at li.se ."JO.] " In education tho 
Roman catholic church attaches very great importance to Iho spiritual culture of 
the child, and regards all education unaccompanied by instnu'tion in its religious 
aspects ae positively" — I think it must be "possibly" — "detrimental and not 
beneticial to the children." 

Lord SnAND : — It is "possibly " in the affidavit in tho other case. 

Lord MoRKts: — One must judge of what he was likely to swear. He would not 
swear thi'.t it was " positively." 

The Attorney-General:— "With this regard tho church requires that all 
teachers shidl not only be members of tho <'liurch, but shall be thoroutthly imbued 
with its principles and faith ; shall recognize its spiritiud authority, and conform 
to its directions. It also requires that such books lio used in school, with regaid to 
certain subjects as shall combine religious instruction with thocio subjects, and this 
applies peculiarly to all hiNtory and jihilosopin-." 

Lord Macnacjuten : — I suppose thai is ti-ueof all denominations, is it not? 

The Attouney-Generai, : — At any rate, it is sufficient for my purpose to say 
that it is true of the Roman Catholics for this ))urposo, because wo are considering 
what .vas the constitution of the denominational sc'iOoj-s which the Roman catholics 
were entitled, as we submit, to have protected at tii-) i.mo that tho act introducing 
ilanitoba into the union was passed. 

Lord Siiand: — I think the last two paragraphs of section 7 are peculiar to the 
Roman catholics. 

Tho Attorney-General : — Probably; I ought, perhaps, to read paragraphs: 
" Tho church regards tho schools ' &c. [Reads paragi'ajjh 8.] My ioarnod friend 
Sir Horace Davey has used that passage in tho affidavit as an admission that 
there was no interference with any right or priviio^o. 1 shall have to argue on 
the meaning of tho words "prejudicially affected" in a very few moments. I 
humbly submit it is not right to as ume that, because his grace tho archbishop has 
said that they will revert to the system, that therefore there is no prejudicial 
affe' tion in regard to their rights and privileges. 

Lord Macnaohten: — I do not see what authority ho has to speak on behalf of 
protestants. Of course, everything he suys is worthy attention. 

Tho Attorney-General : — 1 am going to point out that the protestants say it 
for themselves. 

Lord Macnaghten : — It has not the same effect. 

The Attorney-Generax : — But, on tho other hand, when the statement is made 
and' not contradicted, and this is an affidavit in tho proceedings, I submit I am 
entitled to call attention to it. 

Lord Macnaohten: — He speaks with a different weight of authority when he 
is speaking of his own church, 

The Attorney-General : — I accept what your lordship says as a criticism 
on it. 

Lord Macnaghten : — It does not seem to be accurate with regard to pro- 
testants. 

The Attorney-General : — 1 propose to point out that tho protestant bishop 
does not object to the schools in so far as they go. Ho would like something more. 
The point I am desirous of making here is that the statement that the archbishop 
makes — of course your lordships may say it is not to bo regarded 

Lord Macnaghten : — 1 do not say li is not to bo regarded, but I say it has not 
the same weight. 

The Attorney-General : — In that view I think I ought to submit to your 
lordship that this allegation is not going one bit too far. 

Lord Morris : — There was an uffidavit made by Mr. Bryce. 
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8clK)olH';..nnn fS'':?„';7£ fontlon to it inn moment. "Sucl. 

Ho have a lorm of prayorH use! l.eroT,,. . r ^ ^ .^^^ puHHin- ofthonaid act " 
IS "O and i, is tl.o t'u'Ulmt t ho p a.-e."; 1, l'',;" """': ^''« P»-'"fe' o<' tho act of 
"c- of 181.0 are idonti.al with \hoso vvh h u^ ""'' '" ^''° **"''«"'« ""^'or the 
prior to the act of ISdO ^'"^ ''^'"''' '^«'« '" "«« m tho protestant .schools 

twe|7i?;ri 8i^;!;';:ri^;^;ir '^^ ^^^^° '- "- ^" ^«'^ ^ what wa. done be- 

Iho ATTilRNEvOE.N-EHAr- — I wis nnf ...,. I • 

ment. I was me.tin^r ,ho ol,son^utioM o L 'M-^i'.'l" T?' '"'":' *" "''" ^"'- ^^o mo- 
tlie Protestants wore willing. ,hat tl o^r c^h^ ,.; n '^i' '''' "^ '''"' "'^ «t"'erneiit that 
""t bo entitled to weight. Tha t cV v i i '"nt ''^^^ ""°."'' "'^"° '^^'"'"'^ '"i^'l" 
lof^reneo to a comparison hot weoii ll o no, ,\ ^ r i q-a * '"/ /''"nervation. It has „„ 
dealing with the allegation made t it 'tho"^ffl I I ""^ "" J^^^''''''' '^'' l^i'O. I JL 
to so much rospeotas in other parts "^'^'"'" ^'"^ ""^ *" ^'''^ >«^I'ect entitled 

l>oard.''''i?;r:;;^,^^^^'J''a iirSr isj^^-il.^^'^^': ^«'^"- '>■ ^^e advlso.^ 
tlie prayer in any way. ^cioooi, 1890, and there is no ohjection taken to 

Tho ATToniVKV-GENEHAI. • I ),..,•„ «l c 

th« .S:' ^m"",. o,'«'I;;",ii,'„p MlfciX-"'' '""""" "■ ■""'"' """ °'" 'f y°» '-ke 

one V •'« «"Ti"".-'l™^,;r,l j'^nreS^^^^^^ '", :'"''"^' «1.U mo™ U,.n 

ijord VVatso.n: — Is the -u-t nf laun . • 

equal assessment and thereby i i safd ereZl !" v'r' T T'"'' "^ ™P««-"K an 
I'nvilegoH possessed bef.>ro 1800- s he\ic not?i •! T f k"" ''"'"^ away\vith"the 
injure any person ? ^ ''^^ "^^ axiiixhlc of being worked so as not to 

ranch .mailer c,™ a„ai,l„, "jX, " '" ""' ""'"• "■» °'>J«"o,. Mr. Bnrrou, .laica 

caho,c.choolhadbeencond cT-ind^rn '"^"''^ '^^''''' '« ^onducted'as a 

only desire before passing on o poin out to Zl ^^'^^^'^^00], but at presen 1 
schools are in fact similar i„ al espoctH tcwh' ^ '« that the 

tants under the legislation in fo co Sediatelv lU^rTo h'""'"^ ^^- '^' P''"to«- 

betbiSrirrr^-^'" ^ - — "f^^or :;;iiS"^;^tS;hin. 
iord:j!;:.j!^E-a!?r^,;;^i:;^er:;;^;'ttr M^^f" ^-« *« ^^ow your 

|,;rani ; that under the act of S i^t'oil C L to'b '^'"'^ n • ^''? ''' '^^^'^ '^ "^e 
ilH share of taxation ; and in fact wUltu.thf ? ,• J' P"^'''^ ^<^*^"ol, and to have 
of the act of 1800. ''^'" ""^ ^"^ ''' P"blic free school within the toms 

TheV^"*"" 'T.^^ ^'^^ ^•'^ °^ ^^"^90 it has been 

come into force'^'l wiir'noVTv^Hook^fSl^bl^.i ' iT ""' "^'^'^ '^'^ ^'^ ^^^ "ot 
the act of 1890 to .vhich your loidshL' a Ln^f ", ^ ^''''^ ""f*-'^* 'he sections of 
we venture to think, interfere and pre^Sdidairv in^ ^'[ ^''^ '^""^d, which 

a much greater extent than the moi?^ Juestio' Lffn'/'^^ ''i^^' ^"'^ p.-ivilcgos to 
though that in itself is extremely imnS ? ./.. i/","^' '''"""'^ *<> contrn)ute. 
-n to call attention to the pass^eT^ridi^i J'S'^S^To; ^^tl^I^ 
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What was done be- 



liat out if you take 



Hchoolfi are in fact similar in all respocis v. tlie hcIiooIs mainlairu-d l,y the protectants 
i under the legislation in force iminclimolv prior to the passin.' <.f ilie s-iiJ 'let The 
, main and tundameiitalditlerence l.i-tween i)rote>tai.ts and catholics with relerenco 
I to education IS that while many protostanis would like educi.ti..n to he of a more 
.iistmctly roh^'ious character than that provided for |,y the sai.! a^'t yet ihev -ire 
contont with that which is so iirovLK-d. and have no conscientious scruples a-ainst 
such aMystom. ' 

Lord SiiAND; — Do you Kuhinit that to he the fact? 
The Attornev-Generai-:— I do. 

Lord SiiANi) :— That protestants are (|iiite content with this svs'em ? 
The Attorney-General :— No, i ,li,i nut say " .jnite content"" 
Lord SiiANn:-" Content." The distinction helwoen " ((uile content " and 
" content is small. 

The Attornev-Generaf. :— My reason lor onlv askii.ir vour lordships to lot me 
l)ut 11 in my own way is this : that 1 do understand the a'flidavits to indicate that 
many protestants are quite content that their children shouM yM to this school in- 
tendin^r to provide them with a religious c.-hication elsewhere, whereas the Himian 
catholics say tha' a school so conducted is not a school to which Ihey can con- 
scientiously send their children. 

Lord Watson:— One would suppose that that must ho the case to some extent 
or elHc the act of I8H0 would not liavo hecn passed. ' ' 

Lord Morris:— Why is it necessary for the arc'hhishop to go into the (.ucstion 
'''rnf protestants think ? It is enough for you what the catholics think 

Iho AtIornet-General :— ]t is quite cnou-h tor me that when the point has 
been put by some of your lordships that they are nol asked to>uliscril)e, or to make 
any t'ontnt.ution, to any school which is in any sense denominational. I think upon 
thoalhdavusthe facts show that the public sidiools which have been established 
and which are paid for by catholics, are schools which are in the main, I do not say 
entirely, but in the main, satisfactory to the prolestant denominations; ami there- 
lore tl.ey do directly prejudice and interfere with the schools which are satisfactory 
to the Koman catholic denominations. "^ 

Lord Morris:— I do not follow how that takes the argument firther than the 
tact that th^ iloman catholics cannot go there. If they cannot attend these schools 
tliese schools are as if they never existed, as far as they are concerned. ' 

Lord Siiand:— What Bishop Machray says on this very Hul)ject is:-" With the 
great majority of the bishops an<l clergy of the church of England, I believe that 
the education of the young is incomplete, and may even be hurtful if reli-nous 
instruction is excluded from it." That is identically what the archbishop says 

The Attorney-Generai, :— He <loes not say that the children w ' ot be sent 
to those schools. The distinction I am endeavouring to draw is . istinction 
which is in the mind of Lord Morris. 

Lord Morris:— It is very much in my mind, becau.se I am very coi.»ersant of 
a country in which the whole thing comes up everyday, and in which I am the 
senior member of the board of education which has to deal with the subject 
1 rotestants, as a matter of fact in Ireland, will send their children to the model 
school, although some of them may prefer this, that, and the other; but they are 
under a ban so far as the Roman catholics are concerned. 

r k-'^i'^'^ Attorney-General :— I cannot neglect any point that is made against me. 
J tJiiiik it IS important to consider whether the public schools established under the 
act of 1890 

• ^X^ Suand :— I think the other element you desiderated is also given by 
oishop Machray: "I have n« doubt that if religious training is excluiled "from the 
public schools, as is tiireatened, this will be the policy in future of the church of 
i'.ngland, and of myself The re-establishment of our parish schools is merely a 
question of means and time." That is identical with !he archbishop. 

Lord Morris:— I do not see that it is identical. The Roman catholic arch- 
bishop swears that it is substantially against the tenets of the Roman catholic 
Church for Roman catholic children to attend these non-sectarian schools. 
Lord Shanc:— There is that distinction. 
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Tho ArroRsEr-GMiiUL :-TI,nl i« tl,o p„l„l I wag upon, 
go to iTo ,t',Ub .clLlI;'''''''''' ""■ '"■°'°'""" "'""■' '" "'■'"l'«ircl.ild„„wo„l,la,ill| 

education ougl.t to be impartcMl i„ the family or l.v oc ml .,1 "'7" 

Bchool when, ,hey are le/.rnin. the rudin^oJ;!.:'..;' l<:,lrw '^ ''' '^ ' ^1^',^ I^Y^rT :, 
there are u ^reat number of episcopalian protosfants who take a d fem. vMow 
I Iiave never yet mot a Roman cath..lic who took that view '^'"^''^'''^'o^^- I"" 

riiE Attorney-Genekal :-Whut I would de.sire to ho allowed tOHuhmit as n.,,. 
of my argument ,« this : that there are two questionn, the o, o ZU^on X ifeM 

ohool vT'r''-"' •'''""'"'"'^*'"'"' l"'"teHtant and cluholic ^sZ^^^^^ t 
schoolby religious instruction, upon which 1 admit, and was goin j to E e said i 
had not been anticipated, I think the views of Bi.h;.p Alach ay rci.nvi h t u vi u 
of 10 archbishop; the other question, whether the pn.to faf.tt wi I nlrn t u r 
tiousircan^o^t;" '"" "''"'^' "'^"'^^ ''''' ^"'""" ^ ''^""^ '-.ostly '^Uoiscle;: 
point^""''' '^"^"''^ '-'^ '^'^ "°* '''^' *^' ^''^" ^'°" ^"^^^ ^<''^" suggesting on that socond 

The Attob.\ey-(;eneral.—1 desire merely to be allowed fo nrp««nf m,. „.. 
ment to your lordships on the point. Of course it is notlr mnf I n . ?1 ^''' 
argument is right ; biit 1 ask yoir lordships' cc/nSderatkm o t W 1 S o nf hi/ 
turn to Mr. Bryce's affidavit, pages 20 and 21. 1 had no knowlJdU o H? T^. ''' 
papers until they were given m'e for the purposes of tl c^^ ' n^;%ty \ '^E 
he presbyterian church is most solicitous for the religious educafio, of ?| its ch I 
ion It takes great care in the vows required of mrents at thVl mhH L l!r ?k 
children, and in urging its ministers to teach from the pulnt the \ZlV '"' 
moral and religious training in the family It is n ost' e .rlr j' ^ of givii,.- 
efficient SundaySchools whTch have C^^calle "thr ch i f -'chlirdr^d ' i'l; 
requiring the attendance of the children at the church so vices S^ made 
great means of instruction. I th nk it is our rirm hoUc^i thJi\' ! ^ • 

with the public school system, has produ eS nd w II p oduce . morarai^Ho,^"'""! 
intelligont people." So far I submit it confirms the view I have tToi/ttr ?Sev T 
not object on conscientious principles to the children going toTp'i ic choo ¥ht 
are satisfied by supplementing those schools by tffelr own sKk H« . " 

terms ''That the presbyterians are thus able to Jnite with the i low ChriSs l-'f 
other churches in having taught in the public schools (which thc^- desire to 

Zfl ^^ ^h "',?'," '"''^"''^ '^^ ^"^J^'-'^^ ^f « '^e^"''-''- education, and I cannot se 
that there should be any conscientious objection on the part of the Eoman c"uhollc 
to attend such schools, provided adequate means be provided of rrhw«l.l,i 
such moral »nd religious training as may bo desired jburcm the otliei'LnSSr! 
should be many soci-U and national advantages " Possiblv LorH Mn!, „ i , -m 
object to my saying- and I should like to^iake tJ^TotSion— '"''''' '''' 

JLord Macnaouten : — I do not think Mr Brvce has aHd,.,! nn,.f i • « *l 
ofhisargumentoraffidavitby stating his J^efo^t^L^ri^^^^^^ 

The ATTORNEY-GENEUAL:-My whole point is to 8h*ow that there is this hroa.l 
distinction with regard to the right and privilege that in the one case ^^^^^^ 
are willing and can conscientiously avail themselves of the benefit ythenuhlie 
schools supplementing that by their religious instruction. ^^^ ^ 

Lord Shand: — He speaks for presbyterians only 
body^*"' Attobney-General :-For presbyterians who are an important protestant 
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ircliildron would still I 



ting on that socoiid 



)ortant protestant 



Lord MoiiRis:— Thoy mo hhkIi the liiriroHt body 

cathohcltrdow^^^y ,L'"'""' ""' '""''"'''-^^^ ^-"""^ "-'■ Tho'church and 

Tho ATTuKNKY.(rK.VKUAL :_I| is u roinplotoly ditfbront paint f.. the o.n, which 

I am humbly Huhmam^c t.. your Iordshi,,H tl'a, in ,ho caso oc" l^, nan • at lie hov 

.annotconHne,.t,ou.ly ava.l .homnolvos of tho advantages of ,ho pu ic t ,. t oj 



becauHO of thoii- vii-w with rogar<l to what edueat 



on should b'j 



irnJi i^ T'-Tu '"'^ "^ V'" '"• •''"'•■'"'•'• <>* '"''t ar.vbodv who taUes the 
t oublo of .oadrnt' tho report of the eomnusHion to inquire inco the nation system 
ooducat.on.n Ireland will Hee that Cardinal Cullen elaims what t li. 'hlds ' 
Ha.ms also; namely, the oscln>ive right of tho church to sup.rintoLl^lc 
J hat may bo nght or wrong; wo are not going diseusn thooloii. Z.Uor C 
that 18 assorted as a matter (^ftiiet. f,' «' <iut)hiious , oui 

nn .^"'•'\ '^^^,™'-"^ ^-''' Winnipeg, as far as one can judge fro.n the Mim expended 
on the rt,M.ective schools bclongmg to the pn.testant and the catholi.-s th.- , n.Kun^ 
element must be to the catholics as ;^() to 1 There are T") Odd I I .Vu ! '*"."' 7""'- 
the protestants, and 2,500 for the catholics. ' '"" '''1""'"'^ *"'' 

Lord MoRRis:_l do not see the object of all this, except to a«corlain the fact 
that tl,e members of the Roman catholic church will .'.ot go 'to those seho.'ls 
0.70 T^'" '^^<^'^^'^'""Y /-The actual population taken trom tho census in Win'nipe.' is 

Mr. McCarthy:— There is a total population of 152,000; baptists 16 000 Rom.in 

aiKulutK'iT;^?"' '' '^"''""' '''"^' '""•'^'^''^''^ ^H,o,;o,';;::::;^;':E,^;:;;s 

larg..:^t'bod5^'''''"'' '~'^^''"' '' '^' '''''"'" ^ '"''^ '*"' presbyteriann were by far the 
The Attornev-Genekal :-.I am merely anxious to direct your lor.lships' atten- 
tion to one or two matters ,n this particular connection an.l to pass on I do rmt 
watit to occupy your lordships' time by un.iocessury discussio.i, hut it is important 
that I should make my meaning clear. I am only here t.) submit what ^ hink is 
entitled to some weight. Now I turn to i'lofessor Bryce's affidavit in I. . ' .o.'an 
case. I only use it because it has been referred to by my learned friends. I |o not 
ktiovv that I am entitled to use it, but it does bear directly on tho point wl c I 
nientionod especially with reference to an observation of Lonl Shand's as to what 
grapli 5 Pi-e^byterian body was. It is at page 19 of the Logan case, para- 

Lord Shand :— I spoke of the protestants, not of a section of them, the presby- 

The Attorney-General :-This bears directly at any rate upon my argument 
Lord bHAND :— . merely made my observation. I did not assert any thim' about 
the presbytenans. "^ ° 

and SVo^yr''*'^'?'"'.'''"' ^-\^P!*-^ 20 :-"Thepresbytorian synod of Manitoba 
ana the North-vyest Territories, which represents the larirest religious body in Mani- 
toba, passed in May, 1890, a resolution heartily approving of the Public School Act 
ot this year and 1 believe that it is approved of by thegroat majority of tho presby- 
tcrians of Manitoba." Then he proceeds to deal with the question of supplemontiiiir 
public education of a secular character by a religious education. 

Lord SiiANP :— r think you have made out that presbyterians have little if sub- 
stantially any objection, ' 

The Attorney-General :— Then will your lordships kindly turn back to Bishon 
JVlachrays affidavit at pages 6 and 7. The important paragraph ia the 21et — 
When tho bchool Act was passed as above mentioned," ic. [lieadin'r down to line 
H page 7 of the Logan case.] " The re-establishment of our parish schools is merely 
a question of means and time." I understand that gentleman to sav not that they 
Object to their children going to these public schools, but that they will supplement 
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thorn by tho cstahliHhmont of parish Hchool« in which loligious instruction will ho 

Lord S"ANi) ;— I do not take that viow of it, paiticiiiariy if you tako with itthc 
nn«H«^ro . '' w.th tho Kroat majority of bishops ^.Id cioriry of the church orEnVlam 
1 be , eve that the odncat on of the youn.^ is incmple're^ and may even b" bur ! 
ul If rehKiouH inH ruct.on is excluded from il." JIo moans to »ay he will be obKo I 

nu'raC aptiJhTate"'''"'^ ""' '''^"'^ ''"'" '""''^'^ ™^°« ^" ''''>'-" P"b'i-clfc:;l 
orHS:nY;;ro"/^oT' "''"' " '^''-''-g'""-^- myfavou,.fromthechurci, 
^_^^ Lord 8HAND :-Quite so ; I think it is. That i. exactly what I have been indica- 

affi.iJvh^H.Ttf ''''■^'''^^'^"^''i'^ notconcoivo upon the general scope of tho 
!i Znf J ."'*' T' '\ ""r "''J««^i'^". particularly as I know, from the offlei,.! 

fnsTrtonwS'T^'''-''''^^ 

nstiuction which is bemg continued arc tho same as existed in the protostant schools 
before tho passing of tho act of 1890. ' bwiuoin 

Now, my lords in this slate of things, may I for a few moments ask your lord- 
ships to consider what is the real construction of tho act of 1870 ? 

i^-To f ACNAaiiTEN :-That is the only question. To my mind overylhinix after 

1870 may bo put on one side. ^ ^jij'iiiiiife uiier 

Tho Attorney-General :-I ventured to say so to your lordships yesterday 
Thoro are two matters which I must ask your lordships 'to consider Vomf that' 

no oyeilook that, and further I desire to enforce what 1 said yosterdav that lb. 
only denominations regarded by the legislature at any time. i8t;7, I87V or later 
periods, are the denominations of protestants and Roman catholics 

Lord AlACNAdiiTEN :— That is a quosti..n of construction of tho act 
The ATTORNEY-GENEaAL:-lt is; but I shall suhmil to your lordships that from 
a histonca point of view-I am not saying for tho purpose of con r icUo - 
endeavoured to disclaim that as strongly as I could yesterday, my learned fdend 
cannot point to anything, to any other dividing line, except that^ between p"o"e.. 
tants and Roman catholics. That is my object in referring to it again 1 should 
matcMLT ''' ^'*"' ^°"'" ^'"''^'^'^' inJieating what J was saying was not 

Now, what was the position of things when the act of 1867, the British North 
America Act, was passed In Upper and Lower Canada, in Ontario anrQuebo 
as It was subsequently called, there was legislation with reference to tho existence 
of separate schools and contribution to them. I care not whether thev are called 

S' 'A'Snf t'hVt 7f?ff'"''''' do"o.ninational,or whether they arecJlled di en' 
tient. I think that that difference of language is simply adopted because different 
names had been used in different acts of the various provinces and under differen 
circumstances, but hey all point to the same things namely, schools which wen' 

i::^:^or^^^:::r'' -' '^"™"" ^^^''"•'^«' ^^' -^-'« -^^^^^^^ ^^^ 

Brit^^o^Jitl^i-f^^r^Snlf^.:^^^ -»-'-- spoken of in th. 
The Attorney-General :— 1 am reading from page 4 of the Record— sub-secf ion 
2 section 93 of the act of 1867. If you look at \h? words •' donominat onaT' i 
the farst sub-section and at " separate "and "dissentient," and remember what had 
e.xisted in Upper Canada and in Quebec, that in tho one part there had been 
majority of Roman catholics, and in the o'ther a majority ot^lterntsymrwii 
see that bis distinction between these expressions is not of any importance and w . 
not inserted by he legislature w.th anv intention of conveying a different meaning 
tT to/"Pplement a statement made by my learned fHends, Sir Horace Davev 
and Mr. McCarthy with which I in no way quarrel, by telling your lordshfps th^u 
most unquestionably in Upper Canada-that will bo in Ontm?o-this exemn io 
from contributing to the other schools existed by law, and was n'garded as bZg 
right existing by law. I have the statute before me. It is the act of 1863 if i'' 
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(iillod "an Act to roMtoro to Roman onihnlif.^ in it....... #< i ... 

I r..poet n. .eparato Hchoo..- By II" H;i':cn;::y;ii;^a ^'""t^" ^^^i;;; l^!; 

writing that he in a lion'^nn cathdiran. . .. r e^.f 1 Mr'^J'^'^^r'n I" 
.ho HHl-i .nunicipaiity, or in a nHinic-ipali.;' , f^^^s" tl e e" ilTl: T''""''^^ 
from the paymont of all rates impos.,. in nupp/.r, " t, Zn l-h o^^^ . i-x.'mp.e<i 
school lihraries, or for the purpoL of puichLie of land . " ".• o^. Si d'inrtb; 
fomrnon school purpoHOH." The ruforern'o in to •>« V;,.t,...; Tk r i>i iidinijM lor 

of (.'anmla. So \ p.iint out that a h timrth h ' K 'I "?' '" "" T''"'"" 

pttH«e.i, in one of the provinces thit oxis ^Thv w i^ t u! a' \ 7''''" ^VT 
.ho.M not be calle.l . po„ to contribute to wl'a 1I;mS.!, . 1;^^!;.:;;; "'" 

nade by the hcI.ooI oom.ni.Moners for the cn.lu.t of any scin. > e r)t7'^r3 b 
.. ""ynumbor whatever of the i„habitant.s professing,' a reli-r , , f^^ /.7 Jer 't 
from that <,t the majority of the inhabitants of such munin.miT ^ tirinhabitun^^^ 
so .hssontiont may co loct^ively si«„ify such dissont i.i writing' |fo\l.^,^^^^^^^^^^^^^^^^^^ 
comm,Hs,onor8, and g.ve him the .uimos of thre. .rus.oos chosen «ud ru t 1 sh , 11 
bear the same powe.H and duties an the school commission.rs " V' /f n aulv I 
h.Hve not had lh.8 act before. I do not remember whether there C to acual 
prohibitum that the persons who dissented should not eontril.utc lutTwil as' nv 
learned fnend just to look and see whether that b. so, and it n;cl sa U Ir HI Z 
wil call attention to that. But it is sufficient for my purpose t sho .^l.'a i n s me 

the provinces there existed bylaw this exemptio. from having ol scribe to 

;!r:^'S;:^r!;^^ol::n";;;;i;;;;;r°"'^'"^ ^'-•^^^' - ' ..umbi^ubmC^n!;^ 

Lord MAc.NA(,nTE.N:-Sub-sectioM 1 is general. Then we come to sub-section 2 
J Ird S^n'^^Tf^'^^'r?^"^ ■« only a,,plying it to Lower Canada 

run..T 1 11 ■~^'''''':*^*'^-.^f ''''■^'''" - '^ that whatever is going on in Upper 
Canada shall now go on in Quebec upptr 

(^J,^u;^''^''TV'^"'''!^^^'''r-^'''> '"'* ^"'' *-^^ purpose of the protection of Upper 
Canada, it must depend on sub-section 1, I think ' '^ 

Ouebo?'tm"fr •~^''""'T ^''^''■^.^^•'^'•««"''' •Tivileges in Uppor Canada and even in 

1 . Sn^ PP, "'i ^'T ^"^ r.' •^"^I^""^'' ^" --^ '''^^' h'^'"'. 'v'lat was stated to us by 

Seo rw.?s Z ? ""''^ ^T' '"'^'r'''^ ''" *'"" "*^'^''^"' '" ^^'^ Brunswick nor in Nova 
."^coiia was there any such privilege 

to Novas1:ZTf '^Tf ■'''" '~)"b-^ :^" '^'^•'"^*' '' ^' ''^''^^^ ^^'^^ Brunswick. As 
to iNo\ a. Scotia I do not know . I think my learned friend may be rijrht I must be 

pemiue.l to make my ^join, with reference to that. I am going opont out when I 

i u ind wh^fw' 'm' ^"" r"^" ^'' f '^'''' ^'"'^ ^•'^'>- h--e framed a' section !Z^^ 
in m nd what was the condition of things in Manitoba and also bearing in mind what 

?ho n ',r f^'^ ''"'" '"'r?^ "^'^ ''^''"''^ to New Brunswick. I under taml I 
eetmn 2 ,sZ^"r ? }^T'' ^''T^'' ""' <^"''"'''' '« ^'^ ^•''•'"^" ^^ Bub-section 1 Sub- 
'n da Th.t ■ '"'^ to Lower Canada the same protection that exists in Upper 
'• nil ■ Ji h ™7 /■''*''*• .^l '■°"''''*^ t'"' quesiion would arise whether Upper 
lie iStifh Nor'th^' ''•''"'a'' '''^ "''' are contending for. I shall submit that when 

■ u\ Iv vi H f America Act was passed it was intended to reserve to Upper Canada 

I viii^ n«n^/•?^'''''l!" 1 '^ ^''''' t«^'>«^»'"-CH"'V'la the statutory .xomption from 
'a ng to subscribe to schools of another denomination -meaninLMhereby catholics 
J. to «ub«er.be to protestant .schools and vice cersa, ti,; all I know, bit a^t a^v me 

that— which existed 111 Upper Canada. 

u-,,,,,'"''i^"^'*.?--^''«ther thought that was not disputed. I do not think it is. 

u lutcu«r privilege they had was certainly retained to them. 

Ihe Attorney-Genebai. :— Now. with letrard to the questions whinh were put to 
-637 U ^" ^^'"^ Brunswick, it stood in this way : There was a statute relat- 
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inKto 8cho.,iH iM New HninHwick mul tho nu\y point that wuh .leci.lod in tho Rmm 
cnnc wan not liuit there wore no .chooh or that .hero wore no privile^oHoC h clanH „. i 
re ation lo.ienommalional nchooln, l,„tthal that priviloKe ha.i n(.t I.een taken away orl 
inlorfoml with, that i. to nay, the privilege they eiaime.l. They chiin.e.i that wliatJ 
ever waH lemi mi thi ScrijitiireH miiHt he rea-l IVom the Dmioy hihie, and thai ini^ 
much as there wan u (liseietion given by the New H ■iinHwieU Aet of 1871 to'allmv 
the eaeher or allow the hoanl to.iirect the teacher to read from another vernion „! ! 
tlio Uililotho piivilciro iiad ijei'ii iiitcrfered with. 

Lord HnANi,:-Thon in thehead note wrnng? It .ays: "At the union the h.u 
with reHpect to «eho.)lH in tlie province of New HrunHwic!< was governed by tho I'ari.l, 
hchuol Ac , ni.der which no cIuhh of porH.inH had any lo^'ai li^rht or priviJOL'e will, 

ieBpectto.ie.ionunati.>nHlHcho.,ls,an(l a Hubsonuent act, 34 Victoria, caij.L'l niovidiir- 
that the Mchoola conducted thereunder Khoulil l)e non-scctarian " ' " 

The ATroHNRV-CiKNKKA:. :-I think the hen.l note iH wrong, but F will read tlu. 
pnsHage which I had m my mind which is at the bottom of pugo 4«(;. " Tlioso re 
lied on aio that the (.'ommon Schools Act has no enactm.nt nimilar to section 8 ot 
ho Parish J5ohool8 Act, that tho Parish School Act had no enactment similar to sc( 
ion 58, sub-section 12 of tho Common Schools Act, and this section it is alle<'od nr,,. 
hibits the granting provincial ai.l to any but schools under the CmmoirSchool. 
Ac ; and that by the (J()th section of the Common Schools Act, all schools conducfcil 
underitH provisions shall he nonsectarian— a provision not to bo found in tho Pari-l, 
bchool Act, and it is contended, that tho omission in tho one case, and the evnrc. 
enactment in the other, projudicially affect the rights and privileges whi, 1, 
tho IJomaii catholics, us a class of persons an.l a denomination, had in tin 
schools ostabhsbod or which might havo been established under I. 
larish School Act; in other words, that tho rights and privileges which they ha-l 
under the one, the omission and tho enact' lonts referred to prevented th.ir 
claiming or obtaining under the other. With reference to tho omislion, tho Parish 
School Act no doubt declares that tho board of education shall secure to all childrcr 
whoso parents do not object, the reading of tho Bible, and that when read by RomMii 
cathohc chiidron, if required by thoir parents, it shall be in the Douay version 
without note or comment. Here we havo expressly directed to bo secured to •ill 
children.what manypersons no doubt consider agreat right and privilege ; and Roniiin 
catholic parents havo agreat right secured to them, viz..-to have, if they renui J 
It, a par iculnr version of the Bible read." That is under tho old act which exist. 
in Xew Brunswick before the i)asHing of the Common Schools Act of 1871 " As to I 
the reason why a similar provision, securing these important rights, in which nn,-! 
tes ants and catholics were both interested, was excluded from the Common Sch!)oi. 
Ac , ,t is iiot our business toinquiro ; what we havo todetermino is, does this omission 
make the law void, if in other respects unobjectionable ? We think not. If this was 
right or privilege which existed at tho union, tho leirislaturo certainly has not nr.i. 
tec ed It by any express enactment. But is tho right taken awav ? Mayit n„t 
still exist, provided always it is a right which legitimately comos under sub.eotin,,! 
1, section J3? Because that section declares that nothing in any such law shall pivJ 
.nidieial y affect any such right, and in such case, reading the Common Schoo £ J 
by the light of this section, would it not bo the duty of the board of education umlcr 
he Common Schools Act, instead of making regulation 21, declaring as fo low - 
that u shall be tho privilege of every teacher to open an.l close the daily exorcise, 
of the school by reading a portion of Scripture (out of the common or Douav v.r- 
sion as he may prefer), and by offering tho Lord's Prayer-any other pravo^ m ,v 
be used by permission of the board of trustees; but nl teacher m^iy SZ a-' J 
pupil to be present at those exercises against tho wishes of his parents or gu'nl, 
expressed in writing, to the board of trustees, to secure by regulation, just what e 
board of education were boun.l to secure under tho Parish School Act of 1858 th- 
is^ to make just such a regulation as the Parish School Act required to be made' 
We have seen tney have precisely tho same, and only the same powers to make 
regulations, as the board had under the Parish School Act. By this sin7nle mTa . 
the rights of all the children and their parents in tho provinco-as we S ote"ta t^ 
as Rom.Hn catho!,c.-wh.ch existed nt the union, would bo preserved and all t 
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cMU«o of complumt on thin hen.! r«move.|. Why tho I,„h,j „t o.luiuti,.n «l,..uM huvo 
Mqmit.Ml ,„,n h« pnnc.pli. and policy ..ftho l'a,-i>l. Mehool Act. »i.<l taken fV..,,, 
the purcnlHot all tl... chil.lrori ot tlio cuiitry— piutc«iunt and IC.,tnan cati.olir aliko 
-thoKrcutl...or. ami privilege of i„«iMin« ..,. the Hihlc Immmk rea.l i.. .chooU, u„ 
hhoy have .lono un.l hhuuhl liavo conferral on ihc t.'uchcr, iiui „„lv tho uriviloiro of 
r.'iu ing the Hil.lo or not as lie likoK, but out of I ho common or iMuay vciHon— not 
iiH the chiklron or their parents may chouse, hut as the teacher may orefor thouirh 
he cannot compel the attendance of the pu|)ils _i« nol for um to explain, we simidv 
jMMnt out tho fact. Hut if the riKht secure.l hy tho J'arish School Act in proto.ied 
hy the Uritmh North America Act I.sti7, wo fail ,> see hecauno llu> hour.l '.f educi- 
tioii may not have made such a regulation as they oui:ht in hucI. case to have made 
or have made a regulalion they ouf,'ht not to have made, that ihr action of tho board 
or itH non-action can render the action of the le^'islatiiie inoperative " 
Lord Siiand:— That wan a privilege that had t)eeii secured l>y statute 
Ihe Attuknev-Generai.:— I was criticising the contention that there was no 
privilege by Htatuto in New Brunswick prior to the passing ol ihe Hrilish North 
America A'-t, and I was pointing out that when righllv understood, as tin- chief 
juslico hinrisolf miyH in Imh judgment, they di,| not intend to decide in the Uenaud 
case that theio was no privilege by law ; hut what Ihey did decide was that the 
privilege by law had not been infVinge.l by the statute made, but had only been 
temporarily abrogated hy a dirccticm of the education department which need not 
have been made under the statute, and, therefore, that the law was not objection- 
able, but that the declaration was. 

Now, my lords, with regard to Nova Scotia, my learned triends informed me 
that they are not aware, and of course Mr. McCarthy would have told you if he was 
aware, that there was any act. Therefore, there was in that case, apijarenily what 
I may call no protection existing f)y law at that time, as far as that province was 
concerned. 

I think it must bo taken that at the time that the British North America Act 
was passed they meant to protect whatever rights and privileges the persons had 
by law. It is important to observe when tho Manitoba Act -vai* passed. I will ask 
your lordships just to refer to page tJl, where you will find a very (onvenient lefe- 
rcnce to dates in the judgment of Mr. Justice Dul.uc. lie points out that Ihe New 
Brunswick case had been under discussion, and that there hud been active discii-^sion 
with reference to this matter shortly before tho introduction of the Manitoba Hill. 
Now, my lords, it may not have tho slightest effect on tho language used any more 
than what happened afterwards, but it is important to see whether or not the 
ditforence in language used with reference to tho Manitoba Act was not aptly 
ch(»sen with reference to what was tho known state of things at the time that 
Manitoba Act was passed. 1 remind your lordships once mure that in some of tho 
provinces— which is sufficient for my jiurpose— under the act of 18(i7, there was an 
exemption against having to subscribe to schools of a different denomination. Your 
lordships will forgive me for not always repeating: when 1 say ditforent denomina- 
tion, I am arguing from the point of view of protestants and catholics— I say that 
the exemption in some of tho provinces from having to subscribe to schools of 
another denomination existed by law; it did not exist by law in Manitoba. Perhaps 
1 may ask your lordships here to refer to Mr. Justice Foiirnier's jud<rmont, which has 
not been read. 1 have a translation, and it is on the first page. '" It is important 
l(tr the decision of this question to advert to tho circumstances which led to tho 
entry of this province into the Canadian confederation. It must bo remembered 
that it was at the end of a rebellion which had thrown the population into a profound 
and violent agitation, raised religious and national passions, and caused great 
disorders, which had rendered necessary the intervention ot the federal government. 
It was with the view of re-establishing public peace and of conciliating this popula- 
tion that the federal goveinmont accorded to them the constitution which they have 
enjoved up to the present time. Tho principle of separate schools introduced in 
the British North America Act, section 93, was also introduced into the constitution 
of Manitoba and declared to apply to separate schools which existed de facto in that 
tcrritoiy before its organization into a province, Tho population was then divided 
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almost equally between catholics and protestants Whil« o-ivino- fn fj,^ r,.^ • 
power to legislate conce.n.ng eduJioT'TLlllS:^^^^^^^ 

page 109 ^ lordships want the page in the book for the French, it il ' 

Lord Shand :-I have it before me. I was looking at the act. 

smsmmM 

StiTwh A^'erS; A.' ''"';.°'!k*" '^' °P^""'S ^'"•'^« of sub-sectionk of t 

the nrovin;« " TK^ ^ ^^^ ""'"'> "^ thereafter established by the legislature 

of sectiTn 22 of ^^ T'"?.' T .'"""^^'.'^ ^''°'" ^'^^ commencement of suisectioV' 

The Attorney-Genebal :-They were regulated by statute. 

LordSHAND:— They were state aided. 

M ^ .^ttornet-General.— No, I do not think so. 

Air, McCarthy:— Yes. 

The Attorney-General :— There was state aid ? 

Mr. McUabtht : — Yes. 
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Lord Shand :— They were all getting state aid 

The ATTORNEr-GENERAL :— Thai, is why I ventured to explain what the word 
" state meant. ' 

Mr. McCarthy :— They get a portion of the government <Tant 
Lord Watsox :-Tho dilierenee would be this: that, if you are right, there 
would be some distinction in Manitoba. The schools before the statute were private 
schools, erected, set up and managed privately, and any person who set up and 
managed a private school at that time was not liable to be called upon for anv 
school assessment; but in Ontario it seems to have been so.iiowliat ditferent In 
Ontario there were schools formed-separate schools for catholics, which wore set 
up under the provisions of an act, under certain conditions as to teaching and so 
forth, and it was only when he supported one of these schools tinu, ho got any 
exemption If ho set up any school of his own, as was done in Manitoba before the 
passing of this act, there would have been no exemption from the law to contribute 
to the school rate. 

The Attorney-General:— I have not suggested, of course, that the circum- 
stances are identical. 1 quite agree that your lordship has pointed out certain 
differences. 

Lord Watson :— One, if I may say so, is a much wider right. 
The Attorney-General :— I !...., of cour nubmitting to your lordships that 
it is because there were these differences that ^ou find that an expression has been 
used to which the widest meaning is intended to be given, and should be given I 
want, my lords, to test it by two observations. First, my learned friends say : This 
may have been directed to some possible legislation or quasi legislation of the 
Hudson's Bay Company. Now, I say there is no truceof it in any one of the judgments 
111 the court below, nor in any of the facts stated as to the existing facts in Manitoba. 
There is absolutely no suggestion made in the whole course of the previous proceed- 
ings which can be directed to that. Then, my learned friends say, and I think it 
was more Sir Horace Davey's argument— that " privilege " is a sortof technical word— 
pnvileyium. Well, it would be strange if it had been used in that sense in any such 
statute as this, but it is very difficult, if I understand the law, to understand what a 
prtvilegium by practice would mean. If prlvUegium is to be construed in the strict 
sense which my friend Sir Horace Davey indicated, I should have thought it was, I 
will not say a contradiction in terms, but almost a contradiction in terms, to speak 
of such a prtvilegium as existing by practice. My lords, I submit to your lordships 
that this is a kind of legislation which is intended to be construed by giving a 
liberal and wide meaning to the words, and that the meaning is to be gathered from 
what was to be protected. I .say that the words " rights and privileges " are general 
words, I do not know that I should assist your lordships much by citing authori- 
ties, but of course I could cite to your lordships several authorities indicating that 
the word "rights" and the word "privileges" have been given wider meanings 
than the narrower meanings which are suggested by my learned friends. My lords, 
my learned friend Sir Horace Davey endeavoured to draw a distinction in which ho 
said one of the privileges was, not being compelled to attend any school at all— that 
there was no obligation on a Roman catholic prior to the act of 1870 to send his 
children to any school. 

Lord Watson: — Is not it almost an inversion of the use of language to speak of 
;)nyj7ef//w»» as existing by practice. 

The Attorney-General: — I was not using this as an argument in ray favour, 
but I was endeavouring to answer the argument used by my friend Sir Horace 
Davey against me. Ho said there still is preserved in the act of 1890, so to speak, by 
there being no section compelling attendance, that privilege of non-attendance ; but, 
niy lords, surely, the answer is obvious. There were no p'ublic schools at all before 
the act, and therefore it cannot be said that there was an exemption by practice 
from attending schools in the sense that Sir Horace Davey means. In fact, the 
Same argument which he uses to answer our argument with reference to exemption 
from subscription to schools of other denominations. 

Lord Shand : — It is the siirno point taken against you. Sir Horace Davey says 
because there wore no schools before, you wore not enjoying any privilege such as 
you say now you are to have protected. 
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The Attobney-General :— Then of course my reply would be what do thev 
Bay m f o be preserved to uh in the words " rightn and pSvileges^ ' ^ 

Lord SiiANP :-I tbink there are two things said. He b^ys in the first nlace it 
preserves your right to open such schools, and it would alL ItectToua^^^ 
any act creating disabilities against Roman catholics ' ^ ^ 

priviKo7Thiri-;;:ni' J^:r'"*. '""^;>" expressed in these words. . Ho said, a 
pnvilcgeot Ihiskindis of the nature of an exemption, but there cannot be an 

:s;o?fii:^^r:nV'^^" ''-- ^« - -'« ^-- -^-' ^^ --ptr =1^%?: 

mirJ'^,? ^7'^««^'*:^-CfENERAL :_I was fully alivo to those points which I had in my 
Zbil v.vT"^"'/?'""T-T'''^^">- ^«^"« ^"J^^tbe exemption f.om cH'il 
p.olesSt'ihoolsl'''"'"'"" "'"' """''^ "^^'"'^^ -*»^«''- -»>« '-^ -t gone to 
schods."* "'''"'*''' ■~^^''^''''"^'' ^'"'''"^^ catholics who had not gone lo public 

I ord^^nr^n'^^'Tf'^"^' ^~J'',' "'^- ''^'■^' ^^'^^ ''"^ "^^ gone to public schools. 
Thl A J^ :-There is such a law in one of the other provinces we are told 

Mr. McCarthy :— Massachusetts, 
.of S^■^T'^''^y■u^^^'^'*M ^-mf'^^* has nothing in the world to do with Canada 
XltnUion' '" """ • ^^'^^ ^'' ^'^'■'" '^^ '"^' ^"^"'^ ^'•- McCarlhj as an 

Lord Shand :— J thought it applied to one of the provinces. 
„ , The ATTonNEY-GENERAL:-But, my lord, acts could be passed excludiiiLr 

Juture don g it. l<ar wider powers have been used under such legislation. 

latn,^ t noitrtf /.~ "* :\*^ • ' ^'^""P'^ applicable ? We are supposing the legis- 
latu.e to point to their not having attended a particular public school ^ 

T....Jnf ^"T'^''"^'^''*^''^':.'--^^ argument is because the legislature has been 
p. evented in this respect from imposing restrictions upon catholics that is the 
, reason why the particular matter has been picked out. It is all Te y we I for mv 
aiulfoVin^t^'T'i^"^ that is.pres^.ved,but I am entitled lo^aywb.twi 
thf ot hor nL T ""■■ , ^ '"^""^ '^ ''^ "«^' ^°""«« ^hose who are arguing for 

the other contention can pick out a thing and say we admit that this oartifu ar 
thing IS something which is preserved to them. particular 

satisfXtiliuS'om' act "^'^'^"^"^ ^^ -'•>^ "-^ ^^ «how that they could 
The Attorney-General :-But why are they entitled to satisfy it in that wav ? 

to ff:3lic'";o"i: 'jrkllT'"''"^ P^"^*'"^ '^^™ employment^h^'had not'g'Si 
TO ine puDiic schools, taking the more accurate express on whicb Lord Hannen was 
good enough t.. give me, why .hould not they say in reply, " It is all ver^ weH bm 
>ou ha( no privilege at the time of the union in that respect ; it is perfeltlv true here 
was no law respecting it ; there was no practice one way or the^other with re^a.^ 
to the matter ; the matter had not formed the subject of legislation I submit Ihat 
you are not entitled to pick out one particular burden tha might beTmposed by 
S; e?ur?1 -T '^t' Tr P'r«"tedi that was barred, anK the Zie timi 
exclude that which we humbly submit must have been present to the le Jslature at 
the time that they were dealing with the system of eduJation. '«g'«'ature at 

ihn .ft. ^™on:-I can understand this view that you found on the laneaaae of 
the statute. " Law and practice " is an expression that one is familiju eSh with 
favv h.^'T" '* g«»«™'Iy«igniries some practice having the fo?e and effe^^ 
law; but when you have the expression " law or practice " which makes them 
alternative and contrasts " law " with '' nractice " T f,.Uo it ,1.;* . ™e8 them 
can hardly mean practice having the etfec and fbrce of law Then'Th^ '?.'i '^T 
question, What in that case does ''practice "mean ? A rT^n/. --f 
from practice, which has not th^ rceoMaw '"'.Tu^Ttharrvl^^^^^ 
sen..e simply means arising or depending on practice; and pr .." co^ uHi3hrv^o^^^^ 
m that sense, simply means that they were in practical en^ymlnt of Tmmunky- 
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t gone to public 



that they could 



that they did not do certain thii.gH at the time and they were not liable for them 
Can you put the statute higher than that? 

The Attorney-General :— I do not know that I want to nut it hitrhei- than 

that. ° 

Lord Watson :— That seems to me to be the most favourable aspect in which it 
can be put for you,. that "practice" hero cannot mean piactieo equivalent to law 
i Lord Hannen :-Tho effect of this is, I think, i.s though it had said that any 

practice with respect to denominational schools shall have the force of law 

The Attorney-General :— May I endeavour to illustrae my ar-rument by 
assuming that "churches " were there instead of " denominational schools " Sup- 
posing there had been a completely voluntary church system, as I dare siiy there 
was a church system, and supposing the section had read in this way •—"In and for 
the province the legislature may exclusively make laws in relation to religion 
subject and according to the following provisions: -Nothing in any such law shall 
prejudicial!}' atfect any right or privilege with respect to chuiches which any class 
of persons have. '' 

Lord Watson:— But in conventional language— not strictl- Ky^al lanLniaL'e— 
I take It "privilege" has a much wider moaning. ^Take a place where thoi'c is little 
taxation : there is nothing erroneous in sayini^ that a resident in that country is in 
the enjoyment of privileges because he can do this, that, and the other because the 
torce of law has not yet stopped in to prevent it. 

Lord Morris:— Just as, in the case of Jersey, the residents have not the 
privilege of paying duty on their wines. 

Lord Watson :— If you go into a part of the world where there is no law against 
trespass, you may say the fact that there is no law enacted against trespass givos 
you the privilege of going into another person's land. 

The Attorney-General :— May I say what I desired to say with respect to the 
illustration of churches ? 

Lord xMacnaghten :— I think that is rather adding to your difficulties 

The Attorney-General :— Of course I did not intend to do so in putting it, I 
thought that it was not an unfair parallel to put " religion " corresponding to 
"education," and "churches" corresponding to " schools," and I assume that there 
are voluntary church rates for both. 

Lord Morris:— Have you any objection to deal with what Lord Watson says— 
that they are not to do anything to prejudicially affect the condition of things which 
these. two churches practically enjoyed at the time of the passing of the act? 

The Attorney-General:— Certainly not. I hope 1 was not understood as 
dissenting fiom what Lord Watson put to me. I wa-< submitting an illustration and 
1 was going simply to consider whether the illustration was not a good one, but if 
Lord Macnaghten says it is not, I am sure I mu^t be wrong, it does help some- 
times to consider what may be thought to be parallel cases. 

-Loid Morris : — I do not think you can put it higher than what he says was the 
highest point— that the condition of things as regai'ds -enominational education, 
which was then practically enjoyed, was not to be altered prejudicially. 

Lord Macnaghten :— You say that it means, with respect to denominational 
schools, no class of persons shall be put in a less favourable position than they 
occupied at the time of the union ? 

The Attorney-General :— That is my cubmission, my lord. 

Lord Macnaghten :— You put it as high as that? 

The Attorney General:— Yes. I submit it moans "prejudicially affect the 
lights or privileges of a class of persons." They are very wide words. 

Lord Macnaghten:— Yes, they are very wide words. 

The Attorney-General :— To prejudicially atfect does not mean to take away 
aosolutely. i j ./ j 

Lord Macnaghten :— But would not that prevent, them from legislating with 
regard to education at all ? » s 

The Attorney-General :— No, I say ,no8t distinctly it would not. 

Lord Macnaghten: — You will come lo that presently. I wanted to know 
exactly how high you put it. May I take it from you that you accept that? 
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The Attorney-General :— I do 

there are the denominational s^hoo/rnfll! . ^^?^ have nghls and privileges; 

submit .hat tl eZh, o SdttTn, M,'! i^" m "' '".P" 'i' ' ""' P"'""*.' 'h" : 

ai«clftjfn^r:-f„Vtsr--,r^"°'"'"^^^^^^^ 

the R,ma„ catholics a,,d T^rp^o^^Ji^Z^^'^^.X' ' """' "' """"""'" <"' 

p™..T„7up™"^t td'ri.fj;'''''''' " °"'"' "'"■ "■« P"-'. ""■'«!' i» a point evidently 
oeeuS"'' *»»->^-0f course in the second b™„ch of that the idea of exemption 
The Attoenbv.Ge.veb,il :— Ceitafniy 

The Attorney-General :-No f did not say that, my lord 
Th 'a^t^^y Ge^eTaT'^' 'T '''r "^ ''' •'"* t "-E-side did. 
Davey,l,oertr?a^^rrsho";;id m o't'Skf 7h e^''^- "^' '""''T' '"«'^^' «"• ^O'-ace 

ber one, which I need not SSi^ T^ fK^"". ^ '".^•'''^* *« provision num- 
Eoman 'catholic denomination hf a wor^n L -7 ^^.u P'^'^"'' ^^^^ ^'^ "o* P»t the 
the legislature clearrwas e^t 'tied To SK and T^.'ll,'^' r'''^^''' denon^natio,> 
not found to say that all this lL«l„tfnnL!' k ^ ' f ""e to point out that it is 
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>yteriaD8, as a body, 



Lord Watson :-I do not think it can bo said for one moment that this reserva- 
tion in favour of denominations was intended to stifle or deprive the loffislature of 
a tree hand in saying who should be educated, how they should be educated and 
what standard ot education there should be. "u, «iiu 

The Attorney-General:- But Lord Macnagbten was nutting to mo while 
your lordship was absent for a moment that my argument paralyzed, or might be 
Haul to paralyze, the hands of the legislature, and that they could not iofrislate at 
all I am endeavouring to ansvyer that, by pointingout that there was a plMmission 
to the provincial legislature to legislate, with the con.lition that no such law shall 
have the prejudicial elfect i ended to be provided against. 

Lord Shand :— Tho difficulty I have about that is, that if you interpret the con- 
dition in the strict way you are doing, I cannot see ve.y much what is left to the 
legislature to do, except to keep up denominational schools 

The Attorney-General :— What I am endeavouring to answer is this • I would 
take every section of the act of 1870, and the act of 1881, and I think it couhl be 
honestly contended that not one of them infringed that first condition-not one of 
them. The whole point that is suggested is this : that because there being a customs 
taxation, and because the result of that customs taxation was handed over to the 
JJommion, and then the Dominion might make to the province a payment in the 
nature of a grant— that because when thestate— that is tho province— came to make 
the grant towards education, supplementing a rate, that would be or might be sup- 
posed to be, a product of tho customs, paid by Roman catholics, and therefore that 
was an illegal application of moneys by the province. 

Lord Watson :— For instance, take the act of 1871— the education act I cer- 
tainly have been unable to see any enactment in the statute which would not intrinire 
the right you claim. ° 

The Attorney-General :— We are not entitled to say our educational rio-hts 
are not to be interfered with at all— that they are not to be governed or controFlod 
but as between the classes there is not to be a prejudicial affection of our rights. ' 

Lord SiiAND :— Is not it a just observation to say that both the act of fsTl and 
the act of 1881 are acts which establish or keep up denominational schools ? 

The Attorney-General :— Yes, I think it is a right observation. 

Lord Shand :— Then this follows if that be so that what I have said and think 
about this, subject to what you can say, is that your argument comes to this, that 
from the day the Manitoba act was passed, the goveri-.ment could have established 
nothing but denominational schools, because both the statutes you have referred to 
establish denominational schools. Now is it the case that the government cannot 
establish schools of a non-sectarian character ? 

Tho Attorney-General :— No, I do not say in the least that tho government 
cannot establish schools of a non-sectarian character. 

Lord Shand :— But the moment they do, then the question arises. 

The Attorney-General :— I do not say that in the least. 

Lord Shand :— But they must relieve the protestants and the catholics from 
payment. 

The Attorney-General :— Your lordship is asking me to put it too much in the 
concrete, though I do not shirk the responsibility. I say that when I come to 
examine the act of 1890 what the legislature has done is to take away catholic 
schools and turn them into public schools, and insist on taxing the catholics for 
those schools. Those are the rights interfered with by the legislation of 18!»0. But 
I would willingly take hypothetically any part of the acts of 1871 and 1881— I have 
studied them carefully, and I am not aware of any provision down to the act of 
1890, which interfered with the equality and freedom of Roman catholics and 
protestants. 

Lord Shand :— I take it so. but on the other hand, both those acts establish 
denominational schools. Now the question is whether the government having been 
told that they are to legislate on education can establish anything but denomina- 
tional schools ? It is no answer to say they were all allowed under these acts because 
tbey were denominational. Do you contend tiiat they cannot establish non-sectarian 
schools ? I do not think these acts help in the argument. 
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schooIsLtTS^hey^'Ce^establf.hp.f.^^^^ ^^^^ ''""""* establish non-sectarian 

prejuflicially with our rights "^ ""^"" '^" "'' "f" ^^^^ does in fact inteS 

Bchools't'ha; you i«u[o?uhat";^rid Zfy "l"' ""' ' '^ ^^«^« «"^ «'««« o^ 
Th« Attokney-General:-! am bound * " - "^^T^"^ infringe 1he ac( ? 
i^^, put. but I ^^-.say^^i;^ -S:^;j;.--^wh^^ 

speal< with some knowledge of the'edlTmS.l''"?''.'''' ^ ^.'"J «^«"'-e your lordship. I 
assure your lordship that it forms a vorTsu s a^^^^^ ""^ '^' P'"'^'^"^ day and j'^can 
schools. ^ ^'^ » v«'-y «u bstantuil element of expense in the board 

^o^^hp^pTanTuU^^^^^^^^ ^or educating the mind than 

ine Attorney'-Gevfrat • ^ru o j 
In the Swedish system we areToldth«"'h.? ''"/' '^«* '^'^^^^ ^^^ «-'q""l'y important 
Which educate bo'th the n:in;V,^'t ^^o v ^T^I^'LT °^^"'''^" ''''" ^''o- -hoo s 

there may bo schools of that sort which w^uldnyrnfWn '^''.r*^'^ '" ^"S^*''^' tt^'^t 
Lord Morris:— Ls not this infA.vil. ♦ u } infringe the act. 

called primary schools? ' "''"^'^ '"^ ^e confined to what may be substantially 

^J'^/^TORNEYJrENERAL .-Certainly 

that^o;.t^c.r sSis o7m:5;So:. mSgT" ''' ^"^J*^^^ ^>' ^'«'"»- '"^« «c»'Ools of 

mcnt e'stabirsruch Sootl'T fS^m^n' Shol'? " ^'^i*?^^*^ ^'«-" ^^^^ the gover- 
says wou d not allow one of his cSen ?ol ' ' "''"'"'^"'^ *° ^'^•*' *'>« archbishop 

Ihe Attokney-General — T tKini- ik„» ■ .. ■ 
made to contribute to a school th^ Vu^' " thlf r^'^ -'^.^J^""^" "^"^'^^ 

jouwi^^l not allow thortX?e1ctoTst;\rhZ^r.?'^^^^ S^ government if 
loM^mZ:'-^rr\' -I submit'disS/yfiot '^ ^'"^ ^ « ■^" 

would sj;fC^q}f-t:oS'-.^"&^-?^^ 

r^d'v^" ^""^ ^^' '"^^ *^''^' " ^'"''■""'■''•""'■^^ 'i"e of' con- 

branchTsofe™i;;/taugh?-;':croolsttu'^^^ '?'»^''' ^« ^ -T .-eat many 

any d.stmction of creed, such as Scr • Psdeno. <;'"«^^^^ "[religionists without 
that we are quite intimate with S;,ot"ut""^V'""'^"'" "^things-things 
denominational. ""'^ ^""^ within the meaning of Ihe word 

The Attorney-General —I vpnllv r..,. ' 
put It and I meant to put it, includin^^affnn?^ Fopos.tion higher than that. I 
I «ay that the act of 1881 is an "s le 1 u ^^^^"'''"^ ^^^'^ 'iebatoablo subjects 
passed by the legislature eonLol nl rotelmriH*'"' ^1!^^ '^g'«'"^'°" «"»ld be 
"''^P'«.l"d'ciallyaflecting their h-i,',^'^"*""^'' «"d controlling catholics and yet 

ti-k-;d^;^;lS-'\J3^^^^ ,hat a school of 

tional school. I never heard of such a thinl '"^'^ ^^"" ^^^'^ of as a denomina- 

denominational schools," th..y cfuld not apoTtttT^i, " p.ivilege with respect to 

"°Lor:^iifj:?S iti{t-is ^ ^Ipi::^.:^:^' '- ^ -'-^^^^^^ 

be the very first thing' tVe • wouS' ob^cT t ' S."' "^''T ™-'--d ^ that would 
could^not open u science school. "' " ' ^^^^ ^''"'^ «ay that the government 

the i;om'an7aTholi'B^o?thTp76lin'ce hllVVZl ''^"'^^'^'P ^ «^* -"-t, on behalf of 
here to submit that within thjfoul Torn^s of thit-nd'' ?-?^'"«\P«''"*. '^"^ ^ -^ 

mis — nd aeixtion there may bo, not 
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only useful legisla ion and useful legislation, controlling and interfering with the 
rights ot both parlies, protestanf 8 and Roman oatholics, but that it wa^tTn led o 
protec mfer se the rights which these two classes had by pra^tire wit" Zm to 
each other's denominational schools and their own denomiimtiona schT^l '^ 

T H ^«';V^^^'^^''1'"Y''' r^'^'"' ^'" J'"" "''•'*''•' t« this, that according to >4ur view- 
I do not know whether I am putting it right-tho Aniy legislation which cmikrbo 
etfected under this section would be legislation vvith i^^iVd to eduSion^,^^^^^^^^^ 
less on the denominational system and not on a national .fsteni ? 

The Attorney-Cenehal :_I think, my lord, it must be more or loss on the 
denominational system, ,f t is to apply to the whole community, I shoud be .h' 

!^.rhf « 'O '^"f '^'/ '"'^^' W:*''''' *''^'" Pr«t««'«"ts in Protestant school and they 
might legislate for lioman catholics in Koman catholic schools ^ 

tion Srd^g toT^rvi;;fr ''''' """ '^ "'^ ^'^"^''•"' ^>'«'- ^' -^^'--' «^-- 

systl^^f^JTS^^^'^'^^'^-^^ '"' '^ '' ""'^ '"^^'-^ - -•"^' -» national 
Lord Macnaohten :— It is one of the most difficult questions 

natiJiafedrtLT'^''^'"'^-'''^''^ ^''^"'' '^^''^'''^^ P"^« '« " "^^ > «y«tem of 
Lord Macnaohten :— I do not want to put words into your mouth 
The Attornev-Generaf, :_No; but does not it require a definition of wint a 
general system of national education means? 

Lord Watson:-- Even in Ireland, it would bo news tome to be told, and I should 
be very much surprised if I was told that the leaching of the Dublin university n 
the arts schools and science schools is denominational "nuersiry in 

The Attorney-General :-I think Lord Macnaghten was pressing me a little 
too far in asking me to say ;hat no general system of national education coul bo 
established I can conceive it being a general system applicable to all, but still so 
erected within the genera system that there was no infraction of the subC ion 
i can imagine a general system contemplating schools established for Roman" 
catholics and schools established for Protestants. iJw neu loi itoman 

Lord AIacnagiiten :-That would be easy enough with regard to such a place as 
U beTsfiWe ? '" '"'"^ '"^ "" '"^'^^ "*''"''' ''^ '^'' '''° 'P'^'^'^y inhabited!^ would 

isqn ttf^r'"'''^''"^''''''"^': -T^ r /'^°"^, ^" P^'"* «"*' ^^hen I come to the act of 
1890, they have gone a great deal further than that. I say when you look at what 
the act IS, this act has crushed out the Koman catholic schools. I know not whether 
thit is t"ho"facr"^^ ""^ ""^ '''°'^"* agitation on behalf of Orangemen or others, but 
Lord Macnaohten :— I think you need not bring Oramremon into it 
Ihe Attornky-General :-I do not know, my lord. lam not sure that before 
this argument is over, your lordship may not hear from my friend Mr Blake 
something which may render it necessary to introduce the word, but I will s-iv 
"strong protestants or others." ' J^ 

Lord Maonajuten :— I do not know what a " strong protestant" is 
The Attorney-General :— I will sa^ " protestants or others " 
Lord Macnaohten :— You may leave out all epithets. 

The Attorney-General:—! will leave out all epithets. J am very much 
obliged to your lordship for your assistance; but I do say this, that when you come 
and look at this act of 1890, our contention on behalf of the Roman catholics is that 
It has crushed and killed any possibility of schools in which there should be such 
education as the Roman catholics think they are entitled to have and to maintain 
freely. That is why we are here. It is absolutely unfounded to say that our 
argument stifles and crushe& all legislation in Manitoba with regard to educition 
We appeal to the legislation of twenty years, which has been absolutely successful" 
and we say that to contend that there is a stifling of legislation by this contention 
is not sound. If you only look at the provisions of the act of 1890 we say it is a 
stifling of any -ohool at the public expense to which Fvoman catholics can conscien- 
tiously send thoir children, and therefore weeuy thattiie legislature of the province 
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decision on the argumont ' •"'"" ''"* '° ™«' ^'^'^^^^ '^ '^^'P^ ^he ultimate 

to bo utccepYabio-to ^Rltan lftloL''''U'l?^:!;:' ^^-« -^ools i,,ve been proved 
there could be no schools wMcirwould be aLinf„n 'Z ^^° principle far enough 
have a national system ^ acceptable, and therefore you could not 

The Attorney.General :-I do not agree with tha6 

Lord SiiAND :-That is the point. 

The Attorney-General :-Tha* is the point, but [ do not airree'with it 

EngSd%^Th;^^;:?S1.^a;itr ^^ '^^"^^ P-^«" ™^- '''y «^-^ ^ ^o to 
Lord Morris : — So I say 

eightl^%trtrer^hrb\'eV7iSti';i: *7'^^ ^v^'^.V'^ ^"-^«'^^- ^ ->' ^or 

out of this act. " peifectly legitimate, lawful and jn^ra vim working 

Th«'^A™"'''7?^°' ^y ""^^ undenominational schools. 

shrink from it from tLrpo^t o^f view but tM^?'""'^"'"'*' ^>'^^«'"- ^ ^« "«* 
it is an illiberal viewTtr^cts of 871 and^iSQ^ *^''' 'I 't """i'"^' '^«'"*»^« I think 
purely ^hat I may candenominaS schoo^^^^^^ "'If *," '^^"^ "'^ ^''''^ 

catholic schools, and the Drotestants mLn?.„« k" * *^® catholics manage the 

sense do 1 ad^iit it wardTnoiSr I aE^^^ 

Presbyterian for wresbvtfiri!,, T. T u ^l*"'' '* "^^^ ^'^Plis* for baptist, or 
nation^al in that sCeo^thewm-d 1enl^?ti*''"/^:i'^''^r"- ^' ^«« Seno'ml- 
act. .May I trouble y"urloS:h7; to tora^^^\^^^^^ ff "'^ section of the 

consideiabe importance First irnnri^^/l- ^^^ ot 1890. It is really of very 
advisory board werHnd I cinfuKorK^flP' must be possessed of what th^ 
ships' attention to pages 107 ani 108 oflL'^^F'^'^ '^''%. ^ ^^" ^'^ y^^^' ^^^''^^ 
established. Four nSersa.^ nominated h.l]''- ^^' ^^'''^^''^ ^oard is 
are elected by the teachers and on« L?ff by ^he department of education ; two 
two important matterrthe advisorrboL hVvri*'^''^; ^^ t"""'' ^'^^^ ^^^^^ ^^^ 
new. they have first undeillB 'Ho examit!nH 'ft "'■^^' ^'^^ ^^'' '« «"tirely 
of reference for the use ofTuDils and schon? h.-n • ^^J^^^^'-'^V^* books and books 
most important point Lo^^hrilsSn^c^^^^^^^ ^^^ ^ ^'T'. «"^ ^' «"«« « 

A :-'• To make regulations for the dTm«ni?l -^^ P'^'"'^' ''"^ ^^at is sub-aection 

decoration and venti^;?rof 8 hoolhouranyfJ^t^^^^^^ ''^''' P'^"' f"r«i«hing, 

of school premises. That is rmo«t imn^v't f, m v^ arrangement and requisites 

F xnat 18 a most important branch of legislation which would be 
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perfectly independent of, and could not infringe the rights of catholics or protes- 
ants because It could not bo said that it could be a right of the Roman catholics to 
have tlie children educated in unhealthy schools. 

Lord Hannen:— That is only as to the school houses. It is not in relation to 
education. 

Lord Shand;— At all events, those are the words of the act 
The Attorney-General :— The school houses would mean the buildinirs in 
w^ich the children are. Then there is sub-section G. 

Lord Watson:— It is not made requisite that the advisory board should con- 
tain any catholic. 

The Attorney-General :— I was going to mention that. Sub-section G is to 
proscribe the forms of religious exorcises to be used in schools. Now. on this 
advisory board there is no representation of any denomination, and no provision 
that any catholic element should be included, therefore, from the point of view of 
Koman catholics, it is a purely secular board. Then if vour lordships will turn to the 
Btutute knowing what the advisory board is, at page 111, there are certain sections 
which I think ought to bo considered. The first is the 3rd. Remember that prior 
to this statute there were catholic and protestant districts, and the i)oople were 
taxed The grant was given to the schools by capitation, I think, or in some way 
or other ot that character, and the catholics were taxed. 
Lord Watson:— They were either taxed or contributed. 

Ihe Attorney-General :— They were either taxed or contributed. " All nro- 
testmit and catholic school districts, together with all elections and appointments 
to omce, all agreements, contracts, assessments and rate bills, heretofore duly made 
in relation to protestant or catholic schools, and existing when this act comes into 
lorce, shall be subject to the provisions of this act." Therefore that puts all the 
protestant and catholic districts under the provisions of the act. Then section 5 
'^■~ -A-ll public schools shall bo free schools, and every person in rural munici- 
nalities between the age of five and sixteen years, and in cities, towns and villages 
between the age of six and sixteen, shall have the right to attend some school." Then 
section b 16 :— Religious exercises in the public schools shall be conducted accord- 
ing to the regulations of tho advisory board. The time for such religious exercises 
shall be just before tho closing hour in the afternoon." Then tho parent may notify 
that he wishes the pupil to be exempt. "Religious exercises shall bo held in a 
public school entirely at the option of the school trustees for the district, and upon 
receiving written authority from the trustees it shall be the duty of the teachers to 
hold such religious exercises." Therefore the school may bo one in which there is 
absolutely no religious exercise at all. "The public schools shall be entirely non- 
vtded'''" "'^ religious exercises shall be allowed therein except as above pro- 
Lord Shand :— I think that necessarily excludes doctrinal teaching 
Lord Hannen: — Of course. 

The Attorney-General :— "No religious exercises shall be allowed therein ex- 
cept as above provided. 

Lord Watson :— I do not understand how a school purely non-sectarian can 
teach religion on the one side and can refuse to teach religion on the other 
Lord Shand:— I agree in that. 

Lord Watson :— Wo call them non-sectarian in Scotland also, but I do not under- 
st{inci it, 

word^'''^^ Morris :— Really tho word should be " secular," but they do not like that 

The ATTORNEY-GENEaAL :-What I wish to point out is this, that really the use 
01 the word " sectarian 

Lord Hannen:— It means not to teach the doctrines of any particular sect 
Ihe Attorney-General:— I should hav.e said ryself that "sectarian" there 
means to draw a distinction between the various se f religion ^ Ip <ot used in 
the sense that "denomination " is used in the act of 1870, It is not used with 
letcTonce to the broad dividing line between Roman catholics and protestants. It is 
used m a more limited or a more definite sense, of the sects of religion. 
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and liomnu cath..lic oS ofhof twoscctions, protectant on the omo han,l 

vi«i<|fb|.!IZ';;;;^tr!;'of';^J2S;;°" "«^- «--^ toconte.pl„tean,pro. 

any ,ore.o„ce i./an/of'the Itut es' -^ It : to' So 'iT't!?' 'Vh ''^" 
distinction between sectH oronerlv ho^IU I tk . '/ " ^''" l"'"clico, to any 

catholics and piotoHtant. '^ ^ ' ThoHoio dmt.nct.on i« between Eoman 

q\"rA'l'""""-7:''^''"^ '" continually put forward. 
Jiie ATToRNEY-GENERAr. : - Certainly 

Bfuction, but onl7fo"So mnVJZ.TlN, /- ? 'f" '° ",''"' "'» ?"■■?«<> of c.,„. 
Lvo to refer latr„„ and I w £ vocTr lilt h^' ■>', ''".P""' "°"'»"'' '» '"''""b I 

tbat-'are to be.u.ed r„X'™htrfura'"v:;:'°XC.SV.t!.i:J'^?^^^^^ ? ""X"" 

•bat ^cUorrsT'" ■■~'''''°' '' "■" ""'""'"^' °f "■' """<"""> "■■-« at tb. end ot 

It i. tte'coroSSSTcr"' ^-'""" " "■" ^'™"' ^""°'- "f 0"'-o, ohapter 225, 
Lord Macnaghten:— I suppose that was. 

wb;cK4?srK:5 sT:;7aS^;:r„K^ 

- In ca«s wbe,e, before the coming into force of thi'.:^',; c'&rc'Sooi'It'rSL: 
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^.ts of such catholic Hchll is do H «h bel ''r '''^' riY'. ''\ "^'"'' ""'' »" 
'«i.l by tho public school dis .r.^"i^. ">:'?•: "".^ »"."'« ""bilitios there- 



have been 

school di 

the asset 

•It 1)0 paid by tho public scliool i\itt,i,.t r.. „ .i 7. , '.,"■■" "" •"" """niiios mere- 

-hoof district oxcLiiTts ' llh L.I t^b^^^^^^^ 1'?^- ""^'h ^•"'h">i° 

to bo allowed as an exemption as , ovi kd i^^^^ 

tho assets of any such oatl ic ^choo Hs r « .fJl i .^''i''':^ '^''^"'""- '" '"«« 
^1-11 l>o added t'o tho a-nounrto be all .w 'at :n'^^tn,;Mo '"'' N "^ "',1 '"""'r'°^' 
Hhips K'o back to section 178 /_'' In cases whvrT lu^itZKh • ^^"^' """ >'""'' '»'''• 

act, catholic school distticts have bc^n e^t^^llLd'o^^^^^^^^^ 

any protostant school district, ,u,d such protestant8,h,m<fls /'!'"" .^""'^-''-y "^ 
<lc'b.edness, the department of education^haU « „„ i ic,^^^^^^^^ .'"? T'''''^ l'" 
amount of indobtedno.ss of such protostant nlhZl AV T ^t " '"'"'" ''-^ *" '^o 
assets. 8uch of the assets as consols" of 1 "'.^^ the at.iount of its 

actual value at tho time of tho comiiiL^ i.to ;.,■ :« V- , • ' '" ^''" ^'^"' »'' '''eir 

ilm ln.l..l„„,i...... ..„..„.... .V ^•"""'t' '.'".'^ '"'CO of this act. It case tho amount of 



itji.' 



1.0 indebtedness ex<.eeds the am .?;> I o se,; thin M '' ''"° '^'' '"""""* "^ 
ear 1889 to supporters of such ca tiolic sch ol , l". , T P';»Perty assessed in tho 
.xation for the purpose of pay m | o pHncin il^t^ ''*!■ ^''^""'P' ^^""> «">• 

i.Hlel.tednossofsueh^cho(,l lii^rc-tciu to^t 1 "T\ "* "" "'""""^ "»'*''« 

a".l assets. Such exeniption s h l^oon i'lcM X so I"'? ^''7'" "-^ '■"'"•^'«-lness 
by the person to whom the same was assessed as rnvn^n'''' T^'^i'^^y '^' o^vned 
your lordships observe that the pro It vw^^^^^^^ ^"f"' ^^^''•" ^'' "'"^ 

-listricts has'uuder section 179 i boli mdJ^ o^e n T'" "n-"'' I" ^'"^'"^"^ "^^^'^o' 
this act, the only protection bei, Mh'u ft «?!'/", ^ P"'^'"; '"'^?'« '"^"''1 »"der 
time being there shall be a p r al o.^or v Txi m ti'nr"'r "'"" '^" '^'^'' ''"" "'" 
of that particular excess, but assurnin KXb^! ' '''"\ '"•'"''"» '" ''^'"P^-^'t 

Mhool districts cease to ^xist'i^nd "h'rchod ^'o^^rtt 'i^l^^'^l: ^^%^'^^'f "° 

;;i.i^9ie-!- r. ,;:tiat r k'i£i-lH ^^-"^^ -^- -- 

■^f i^uou^ii^r^^^TS^;^:;:'^^;;;-^ t,. .,is,ation of 1871 . 

the existing legislation. ^i-noois, practically speaking, come under 

Lord Watson :--There were no school districts in 1870 

Lord Hannen :-0r any funds or any assets. 

I .^ JuutTtircSrr.^tVi '^^-^ ^^'- point, but 

help your lordships on that matter ^ ^ °"' ^'^ ™^ '""'•'"^^^^ ^''^^'l^ can 

Sir EicHARD Couch.— That would not affect anything existinir at 1870 
.^^^^heAxTOK^EV-G.NKaAL:-No,Ithink not; bu^ thc^outCc^ofit't existed 

Sir EicHARD Couch:— It affe o them. 

Lord Morris :-.The boy of 1870 became the man of 1881 

Ihe Attorney-Generat. ;_The inlknt. bi^foro 1871 

■^33 ^^^^^^^^-^nti is now transferred, man and boy, bodily 
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Tb»' AtT(u:NBY-(,RNKnAn:— I M,„st nsk your lonl.hips t.. look at tho tnxinir mn- 
iK.n liM ,.( tiwmiont. ^ our lonjHl.ipsaro luvmo that tho loiincil lovy an oniial rale on 
all pn.jH.,!)/, Seftioi, HU says that it shall bo 'he duty of iho council to lovy an.l 
I'ollect by *-a(H.«». .''^ upon tho laxahlo property -» equal ralo on all piopoitv and 
».y .oclionn 1»2 au.i .- it in , har«od on all M'hou'l ,, ,,porty. I only mention l),'iH as 
attoMm;,'an i!lustrali.>n that a catholic nchool voluntarily inaintaino<l would have 
o j.ny to ilic Hchool rate for the purpose of tho school under thin act. If vonr 
loni.lups .M.i at Hcct.on !»•} : "The taxable property in a municipalilv for «cho<,l 
jnirpoHo.n KhidI include all property liable to municipal tiixation, nndalnoall i.ronorlv 
which haw herolol(u-o been or nuiy hereafter be exemj.lod by municiixd council from 
mui.icinal taxMtinn, but not from school taxation. \o niunieipaj -ouncil hhall havr 
the ri^ht to ,xen)|)t any projierfy whatsoever from echool taxation " It is <mly an 
a,i:Krav;.tion of the >,'riovanco, but it Ih worth a word of notice that owners of i?oman 
catliolK! school property would have to conlributo to this rate for school purposes 

Lord biiAM): — Kven voluntary schools would be cuhjeel to assessment? 

Iho ATT(,aNKv-(iKNKHAi,:—i:ven voluntary Koman catholic schools would be 
HUbjeci to assessment to this rale for other schools. Thou tho le.rj.slativo L'rani 
depen.ls on the school n..iintainin^' its character. That your lordships will find .a 
section lOS; " Any scho(d not condii.'led accordin^r to all the provl^ions of this or 
any act in force for the time bein^, or the ro,i,MilationH of tho depiirtmont of euuci.- 
tJon or the advisory board, shall not be deemed a public school witim, the meaning 
■■•^ tho law, and such school shall not participate in the le<,Mslaiivo^M'ant " Tlioiofor." 
.> course, that mak-js it absolutely impossible for any school in which there his 
'been any roli^noiH toachinj,' other than that permitted by tho advisory board tn 
rwcive Its j,naiit. •' 

Lord Watso.v :— Do you say that excludes any'hintr like an advouturo 8cho(4 
that com])lies with tho teniis of ihe advisory board and the education act ? 

The ArroRNKY-dENEUAL :— From any benefits under the act. It exdudos anv 
school. 

Lord Watson:— II rather sii^rgo^ts i. school which is not a public school 
Iho Attoknev-IiENEIIai, ; — I think it is in tho nature of restriction. 
Loid WATt!o.\:— A school other than that maintained by the district board 
may Ijo a public school and may participate in the grant. 

Sir IJiciiardCoucii:— If not conducted acconling to tho regulations of the 

LordMoRHis:— No school could get any public grant in which there was anv 
religion augL, other than that which was proscribed by the advisory hoiird wlio 
aro eni.lled to hirm a sect of their own. By calling it non-i-ectarian thov become a 
sect, ^because they could i)rescribo what religion they likod. 

The ATrouNEV-tiENEUAL:~Would it be convenient if I say to your lordshiin 
now what was tho system under tho act of 1881 ? it is quite sufficient T r le i '■ 
state that tho whole of that legislation preserved absolute equality betv • -n the two 
sections, and the state managed the schools of the catholic and protestaiit sectiorH 
respectively. 

Lord MoRius,— It never contemplated anything but the broad and known dis- 
tuiction hisloiicaly and theologically on this subject between protostants and 
catholics. ^ 

The AxToRNiiY-;. vn«' :_Thore is one section that does bring that out in 
clear relief and Uud ... , p,.re 4". aamoly that the board is only divided into two 
section.s. Ihiit .s -'u .;.. of !-31 Originally, there was equal representation of 
Ciithoiics and prot.'^i'.nfv .Now, m thu -f^ar 1881, it is 21, 12 bein.r nrotestants 
and nine Roman c-.H, .he Tho boaru ,s to resolve itself into two sections the 
one consisting ot the protesu.nt and the other of tho catholic members It is cleir 
I should think, that the reason why there were more piotestar.ts than catholics w;is 
because there was a larger population, but they do not intermix. The sections -ire 
still simjily the piotestant section and the Eomau catholic section. 

Lord Shand: — Each has the management of its own schools. 

The Attorney-<iENERAL : — Yes. 

Lord Shand :— So that these echools are purely denominational schools. 
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nrotlum r::;;;:;;:;^:^:::;;;;^!; p"^^'^ "-'- ^'<-«" -''--- .an„ge,nent and 

=ncoi,t that "*-"''-^''^'^'="^I'— ^<""- lordHlup will uncitTBUuKl why [ .|o not quito 
Lord Sii.vNi. :— Y...I <lo not ivlinit that? 

Hn,lo..,ood i:; ulopuny;;;;; Sdtnomilirri''"^'^^''^'''"'''- ' -""' '^ ^" l^" 
LonI SinM.:..-^„u vwu^utw only two dononiinutioas? 
1 h. A rroRNK V ( Jknkka,, :_That i. what I meant. 
L.)i<l MiANi) : — I have understood that (iniio. 

llM.Uoinan catholics thoro miiht ho st S^ , Lr i ?, \^...i, '" I'^.-uuho over 

Ml«l,l.!„.„ u,„l„thalwa. doi.ominatioS ^'""" "'" S«v«n„.,e„t 

Tho ATT.m»EY.(lENEEMi. :-\V„» cntholio, «„d the olhor. 

»..i„^;';^ ;'h'^>LV;;?';g!;s teh'^^'z. s"^;,:?'^' «itogo.her-.he p„,icui.. 

Ihe Attorney Genekal :— Oh ! no, my lonl. ' 

fe ATTZK7ciNE:ir '"'/ "i^' ,?"^ r;'"" 7"' '^"•"^ ^« I^«^'«"'« ^^«- 

piuctice n tho province at the unim, ■' 7>„ ^" ""^ ^:^^^ o* persons have by law or 

liOKi MiAND :— Ihat IS a question of fact. 
^.^Sir RieuAUD Couch :-They were the only recognized classes of persons at that 
33a— 8J 
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cnowing the positi 



(III 



Si^r^'^n.^^^rn ^^'''="'' ^T^-^'.1^'"'^' '« ^""^ «« ^ho evidence goe«. 
lemplated Couch :_No subdivision of prote.stants seems" o have been con- 

fo,.f??f/''™''T;F'''"^'*^''^-^''^ affidavits state that the protestants combinoi 
lor the purpose of the protcstant schools. * ^-uniuintd 

Mr. McCarthy:— Not before 1871 
prote'^Un^S^u^S? ''' "'^^ ""*" " ^"^^''•"^' ^"^ ^^^ '^^ denominations of 
tant'^Tf'?""7'~^'.''°':V' i« n»thirg in section 22 about oitJier catholic or proto^ 
practice." ^«"«™'"^t^«"«l schools which any class of persons have by law or 

The Attorney-General :-Your lordship must look at the next section - 

Lord Shano :— That is not the section that is founded on. Section 1 is fonn,l,.,l 
on hy Mr. Logan, who says 1 had denon.inational schools: hey 'Te Vh-e 
itnpor u>t class of schools, and 1 am affected in the same way Sarrett ' 

in whichfnZ^'f ?'"'''" -^ ^"^ not counsel for Logan, and knowing! 
in wnicn Liogan stands now " 

at tho°«'n?'r'"'"^f' ^''"' "' ^'''"' f'""<'«>'"ed, I am not capable of trying two caso^ 
at the same time. That is an objection 1 have to it-I could not ^ 

said Tust m.w^'TJn fi!^''''' ^T/ 7'" J"-'«" ^' ^^'''^ ^'^'^^^'^'-^ '« ^^''^^ JO"'' lordship 
saiu just nou I must bo permitted to point out that I do notadmit thai " denomi 

tion ,n sub-section 1 of the 22nd section means anythin./o her h'm nr te" ,' ," 
and Roman catholic ; and if you look the whole way thrm.g htho eAi^ h No 
^T=^;^lSf^^'"^'" '''' ''-' ' I-bly ^ibmit/^poiiltstX^ali;' 
Lord Hannen :— Do you say it would not apply even if it was nioved in ovi 

and that the class of presbyter.ans had established schools of their own ' 

The Attorney-General :_I think it would apply and I tb nk It ouirht to bo 
,-n er e,?''^t''. ^"' '^'f ^"1 ""'• ™^ '""" ''^'•^""^'''"^ us to\vhat le to the 3 bei 

The Attorney-General : — I should have thnllo•l.^ fi,..f ;f +u . 

w». roga,ding, .ho <lis.i„c.io, between fio,Z mtC 1 p™,! 1 1, '"t ",': I 

take it now, because I wanted it myself The r/t^ tl. ""'f"^ ^' convenient to 
section 25. Section 84 «ays: "TbeTm anpri^^r .tted^^ f"" S""''' '" 

school purposes shall be divided betw ™, the Ztestatt L^S^R^^^^ 
of the board of education in the mZe^ZZZrv^^^^^^^ TT 

number of children between the ages of fivH JfiKn in.l^ proportion o t.e 
various protestant and Eoman catholic Hchn^rdi rio*. n the ' '?' "'"t^"^ \" "'" 
are in operation as shown in the census returns.'' ^^SeLVl'^i^V^^^^^^^^^^ fol- the 
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at tld:"tau.^7,rnor "'' "''' '''' ' ''''"'' *^« «^J^«^ -i^h which we are looking 

mmmmmsm 

iiiiipissiiiii 

mmmmmm 

ThP a™'' '■~?^^ ''^'" '^^';?""" '" ISSl' ^«-'«" ^^o»ld h^ve no case 
I he Attorney-General:— Certaiidy not 

ii^^iS'J^T^r^fT ^-'J;he'' section 34: " Theschool trustees in each school 
? itTr oarmlt^ . corporation under the name of ' the school trustees for the nrotes- 

Sn i,rrl f 'to L ;°d n? '^"^' '"• ''^-'^ ^r*';'.^" ' " «^' ^° ^"^ ««• Then sec ™ 84 
t, nn, in rep I j to Lord Ilannen's question, dea ng with the irranf -ilso <livi,ln- u 

^efi, " ""* '"' "'""""^"•K '» '!"> e^'holic scfcools or catholic'lo i^lTat 
i« ■.nfmJrrl''' "'°''°.'' °,"° !""■' "'■""' "''"" """ I"" ■■<" boen read, which I think 

tr;" it^^TerThe" n ir ^;''^" ^^^ entuicdr:omrcon?;i^^cS, 

n VdgnS ^^f the hve im ''' "^ '""'''"■ ^'""'- '^'^'^^''P^ "''« "^^"''^ ^^a 

m.nf I thl'nl ^ nl. . ?■'• ^ ^ ^''? Bupreme court was unanimous, and this judg- 
tn n fV„ u ' 1 "''"*"!" ''""*' '■^^'^^'" in'PO'-tant arguments. I read at na<4 85 
m the second paragraph " It must l,e assumed that in legislating with reference 
a const tut.on for Manitoba, the Uominion parliament wat wel a<Zainted w th 

i tve'known tu wel? \7at'?/'tt t 1^ Tk '^'^""^ ^^ ^'^'^ '^ con^tSn and' it 
law reSurrL.nl.rnnU- that time there were no schools established by 

ref C jr?h ' r nr • ' P r 'k ''' ''^^^?"'*"- I" «"°h a state of affaires, and having 
Sniorenteilained nnTh« '^- P^P^'"^"^"' "'"^ ^he deep interest felt and stroni 
innione entei tamed on the subject of separate schools, it cannot be supposed that 
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the legislature had not Its attention more particularly directed to the educational 
nstitutions of Manitoba, and more enpecially to the schools then in practical oZ. 
tion then; constitution, mode of support and peculiar chaiacter^fn S o?« i 
ZSl >««t'»ction. To have overloSLd conside^ration of tLts kini is to impu.'e 
i^«?.^« • "^^^^^'r °^ short-sightedness and indifference which in view Jth! 

the union We are now practically asked to inject the words ' or prKuce ' an 
construe the statute as if they had not been used and to read this Jest fctive clau e 
out of the statute as being inapplicable to the existing state of things ,n Man foU 
p •aetro'"?t"'w?''''1 "" the contrary, I think, by thf insertion of The word 
piactico It was made practically applicable to the condition at that time of th> 
educa lonal institutions which were, unquestionably and solely as the evidence show. 

MmitorTf'^"' '^""T''- ^V-elear that ^at the tim^e S tt p^^^ng of Te 
Manitoba Act, no class of persons had bylaw any rights or privileges sefuppHtn 

haU'br;.;l7 \P''' '^' '''''^l '"^ P^"^t'««' «« '"eaningl s? or inope'^-f ^' 
s^ial be practically expunging the whole of the restrictive clause from the statStr' 

of t'atiiTe " whi^i; To'nl '^.^r^r'^T'T «« '"^^ i"«^^^'«" -f^^^ "nst S;,. 

or statutes, which 1 do not wish to trouble about, but it is important I shnnlH rl 
the passage on page 87 with regard to Eenaud, because he wL the presid^nl^iud 
who deciaed Eenaud. Perhaps I ought to begin a little eS than fh«t^7<f 
second paragr-aph of page 87 : '' It cannot be sfid that the worl u eel do not h'," 

tr^hU' Vv?ew'^ But'if'tho"f"Tr "'^' ''""r'/^' -^"""^ thrnk'th^c : 

ndVcaSn^A ^^^"^•'^^"'•^'^o- P-ticularly as that intention is v'^-ydea J 

worf.ngof theBrlti.h North America Act.lJ l^p^u i,r -'nl- ^f ™,T., " 
m.lM,. ,„ Manitoba, the Dominion parlia^oi. detomiLd to .„'£ge1hT'S';r„'f 
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the Bntish North America Act, and protect not only denominational schools 
established by law, but those existing in practice, for, as 1 am renoried to have said 
and no doubt did say in eorparte Renaud. that in that case, ' wo must look to the law 
as It was at the time of the union, and by that and that alone be governed.' Now on 
the other hand, in this case, we must look to the practice with ref ronco to'tho 
denominational schools as it existed at the time of the passing of the Manitoba \ct 
Ihat this was the view taken by the legislature of Manitoba Would seem to be indi- 
cated by the legislation of that province up to the passing of the Public Schools Act 
which very clearly recognized denominational schools and made provision f,,r their 
maintenance and support, providing that support for protosfani schools should be 
taxed on protestants, and for catholic schools should be taxed on catholics, and con- 
erring the management and control of protcstant sclioois on )>rf)tustants and the 
like management and control of catholic schools on catholics. This denominational 
system was most etiectually wiped out by the Public Schools Act, and not a vestiL'e 
the dcnominalional character left in the school system of Manitoba Mr Justice 
JJubuc gives an accurate synopsis of the legislation as follows." Then his lordshin 
cites Mr. Justice Dubuc. Then the bottom of page !)0 bearson the question of coil- 
hscation. He has gone through the whole of the sections to which 1 have called 
attention, and he says:— "It is easy to see from the above that the new act makes 
uco<.;,ietc change in the system. The denominatbmal division of catholics and 
protestants IB entirely done away with, and by section 179, where, as in this case, the 
ciUhoic school district is supposed to cover the same territory as any protcstant 
school district, the said catholic school district is not only wiped out but its 
property and assets ai'e vested in and belong to the other school district which 
under the act becomes the public school district. But it is said that the catholics 
as a class are not prejudicially affected by this act. Does it not preiudiciallv that 
r ^'^. say injuriously, disadvantageously, which is the meaning of the word 
prejudicially, affect tnem when they are taxed to support schools, "of the benefit of 
which, by their religious belief, and ".the rules and principles of their church thev 
cannot conscientiously avail themselves, and at the same time by compellin.r'thcm 
to find means to support schools to which they can conscientiously send their 
children, orin the event of their not being able to find sufficient means to do both 
to be compelled to allow their children to go without either religious ov secular 
instruction? In other words, I think the catholics were directly prejudicially 
affected by such legislation, but whether directly or indirectly, the local leiri>latiiro 
was powerless to affect them prejudicially in the matter of denominational schools 
which they certainly did by practically depriving them of their denominational 
schools and compelling them to support schools the benefit of which protestants 
alone can enjoy. I do submit to your lordships that those passages do contain a 
powerful argument in favour of the views I am submitting. 

Lord Watson:— Do you understand the learned judge there to confine the 
nature and extent of the privilege? There is a great deal of that that does not raise 
any controversial matter. He says "There was at that time in actual operation or 
practice a system of denominational schools in Manitoba well established and the 
de facto rights and privileges of which were enjoyed by a large class of persons " 
i do not find he specifies anywhere what the privilege acquired then was which is 
intringed now. till he comes to the last part. 
The Attornev-General :— No. 

Lord Watson :— And that may be directly or indirectly. It may mean having 
the privilege of not paying for another. That is one view the learned judges take 
that that IS directly invaded by the act of 1890. Another view is that tiiey had 
certain rights and privileges before which were indiiectly assailed by the fact of 
their having to pay. - 

The Attornet-General:— -Yes. The words "prejudicially affect" are cer- 
tainly large words. 

Lord Shand :— I think when you read at length what the judges say who take 
that view of the case it is this :— You have prejudicially affected a right or privileiro 
or exemption. o i t> 

The Attorney-Geneeai, : — Certainly. 
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mch^v'?ghrof'ox^^^^^^^^^^^ the question is whether there is 

S^A5^:^3?r ,:^S^^i^r^^^^i^^^^^ it most distinct.,. 
a priviic-o given I , y the first clause of ll J'^^M^^^'^d been of opinion that this was 

thi schools ?fanotLdenominat^nwSX'wl?"^ P'^'™'"' f ^ ^'^^^ t^^'^^rdn 

;:^ss:cS:;id"---- - ^- -^^i?^ j^-rKi-^-re^tLrs:; 

It r^ t^i::S^'l^T^^^:^l:i^-i^ '-•> ^ t^^ ^otto. of page 00. 
district is supposed to cover the same tol^.orl '" ^^'' '"""' " "''^tholic school 

said catholicVchool distrio^is ^/.^ ?J"i i^P'^? "'^ prolestant school district the 



said catholic'sVhool districVis'no'rnX' wi.?"P ''! "u ^ prolestant school district 
vested in and belong to The Xri^JTr ""^ ^ut ,ts properly and assets 
public school district' "'^°°^ ^''^tr.ct which under the act becomes 



are 
becomes the 



..or.fSor,i»tr.— rxTw^^^^^^^^^^^^ 






effect. 



the i^gbt^^^^^^^^:^MrJ,^;-^'j/-^-cl it wit;, reference to what were 
must look at it as a grow n , svsJem U hL P'*"""^ °^ '^" ^"^ ^^^ 1870 ; but we 
protection of the rfghts ^ifi^re.is, d i^ fmZaVL''' M'-''' "-J^^-- the 
:SrtU^.,-'^.^.lT-«^.^'«--^t thing.'" S^^^^^^^^ -t know that 



to be interfered wTth was th\'i"K the ri^ht there supposed 

general statute of that cL.rac er '^ilhts " cnnll "" fu ™"'*- ^* ^^ ^''^'^^^^ ^hat in a 
as where we are deah-niwi,h „!,.„. '^i 1 ^ ""^ be construed in the same wav 

toall towns, and of couL 'Ihts'^^ '^i«« '".^'^^tion 22. It appTiS 

-rights such as are suppose fo he nroectTdKv^''^''l'•'""'<^S""«to market Hghts 
of that kind. No authoritv s of nnl ?, ^ ^^ t ''-pnchise oj' by gi'ant or privilege 
because my fnend Mr E™ but llvfil citeon^or tw!-! 

flnnn..h ,^i: . '• ^^^^i'. ^^0 has given me great assistance, has been good 



M 



Jnglishia;. wh.: 1 '^ er ^aifSSSH^'r • ^^^^^ "^^^^^^^ 
the owner of the waste ground in whth'S-LMiV' nH'"""* hereditament is also 
have, stiictly speaking, no such rieirat nl ^ Tn P^^^urage is exercised he can 
parted with by\ho lo.S and so sovflS l\„H f k ^^'®' ^^""''^ ^he land has been 

as where the lorH buys nS ^ 

-_ t,uy.s back a far.u, and instead of having it conveyed^ back to 
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r?^hfTfVn.^^nn IfTr"' ^^ ''!^'''-^' ^"' "^^ ^'''^'' «« °«ntinually happens, loses the 
right of conamon. At the same time it is not an uncom raon thit.g-ind 1 take it to 

.Z. h-'l'r'' '" '''" r''""' instance-that the lord has farms on partsof the 
estates which have never been separated from the main estate, demesne farms tha? 
have always been his freehold, and which, therefore, never could strictly a mUrethJ 
ngh of common. Nevertheless, that distinction not being recognized by tl .me who 
practically managed these things in the d.ys of old, the tenants of thei dolsne 
lands under the lord did enjoy the same rights of common over the wast(fs as those 
jiersons to whom lands had been conveyed ; and they did de facto enjoy and use the 
rights of common just as if the freeholder of the demesne lands was lot ,.o sussed of 
the freehold of the land over which the right of common was used. LookinTat hi 

tllTnM'nf V *'* ""r V'' ^^^ '•^''*^'"^' '^'f'''^' '•■«'^ts of that sort, I cannot ?onstr«o 
the act of parliament, when ,t says ' right of pasturage which may have been usually 
enjoyed by such brd or his tenants ' as meaninganything else than rights of pa. ti raio 
and common which have been enjoyed by the lord and ^his tenants in such n^a, ntr 
as, If ,t wore not for this technical rule-that the lord, being the freeholder of the 
dominant tenements and of the soil of the waste, too. cannot have a right to common 
-would prove an established right." Then Lord Blackburn speaks of them as </X 

run ^" ^^V"^^ way Mr. Justice Chitty, in Bayloy vs. Great Western Eailway 26 
Chancery Division, where he was dealing with such words as " rights, numbers and 
appurtenances belonging to hereditaments " pointed out that where sueh enumeration 
was made, " rights" was meant to include benefits enjoyed as distinguisl^^S f on 
nghts ,n a secondary sense and something less than a legal sense. He actually use" 
that expression-" 'rights ' must be used in some secondary sense " ^ 

Sir Richard Couch:— It has been applied in the case of right of way 
,91 n Attorney-Genebal :-That was a right of way case, and in Barlow vs. Ross 
u.'l^S:T' ^T^ Division, p. 381), under the Artizans' Dwellings Act, the local 
authority were to purchase all rights or easements in or relating tS such land, and 
they were to be extinguished, and the present chief justice said: "I admit that the 
words |,nma facte rnean rights or easements actually existing, an.l it i^^ true that 
under he Prescription Act a right or easement is gained only Sfter the laple of t4 
pa ticu ar time specified, and cannot be considered as existing before that period 
whioS ir^H- J"" '■«"^'^«'^' '^"<i ^/r "'o-'e dealing with an act the subject matter of 
which was different from that of the act now in question, and we could see that to 
give the words ^heirpnwa/ac«e effect would not defeat the scheme of legislation 
we should interpret the words according to their ordinary meaning. But it is pUdn' 
f this contention were '"'-'■'ect. the result would bo that in many cases the objects of 

bvnT.nZ .'m^'^'h^- • T^""" we have got "rights and privileges " listing 

by practice-rights and privileges which the class of persons had by practice and 

submit that when you find th. object being clearly to protect the R^oman catholkvs 

it fs llJlu %T '•'',«P««t'^:«'y- and the language being used of a general character. 

t IS that class of legislation to which a wide meaning will be given, and not as at 

InT'A ^^ .T -f r'"'^ ^'■'^'J.^^' ^' ^« '^"'"''IJ' «"bmit, a nfrrow meaning. My 

L„l' 7f "f*^ '\««Va*^ ^"^ put before your lordships that, if this statute of 1890 had 

loidsh irS InJ^P^'^'^K '" '^' yf"; ^^^'' "P«" *he information before your 

vhichM«nlrK H *^*' been regarded as being a breach of the conditions upon 

l,-! u- ^1^'^'^''''"'®"^®'^ ^"^ ''"^'^ ""' and had asked to be brought into the 

union It 18 only in consequence of it being what I may call the development of 

he educational system from the pointof view of those who desire to divorce religion 

RZanof^SJ /r^ \'^"'."'' "^'^ ^? ^°'"^^ or attempted to be forced upon 
Roman catholics, and they ordered to contribute to the cost of i purely secular ed.ica- 
tion 1 submit that however good raaj bo the motives-no doubt they are excellent 

7riviuf.!r?f R It'^f-^ '''^'^^' '^ "^"^ irii^r^ded in the year 18T0 to protect the 

privileges of Roman catholics, and to prevent their being prejudicially affected and 
Jn^T^^F submit to your lordships that a consideratiSn of the provisions 3 that 
indictl V «ffTt/ '^'^.'l.'^o"'- lordships to the conclusion that it does most pre- 
ought to be afflrme? unanimous judgment of the supreme c6urt 
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Iho third day that the cie lu.s 1 '-^ ' 1^!.^^^^^^^ ana at the close of 



to education wa« to ,,reju icS aSulvtl in.M.'''f '"^ ^^ ''^' c-ginlature relating 
in fact and LaMu-raliv in tl c h/hit nf^ It ^ f ''"* ""^ '^''''" '^f ''"'•«"«« ''"^ been 
with the ac„^ie.cen 1. npl od l^^^I':^ ^T'\ "?• "^"^"''"'^^ion"' schools, 
whole of the nine judges c-meu rod in hat M, T r "k'l''' community." The 
care to take the %i whe^ h h i^ ,^^^^^ 

at pages 78 an.i 80 • cLT iZi o T, , ! ^^^^) ^^^ page G] ; Mr. Justice Ban 

at pales 3;i and 34 ; S^^WiS' 7i?,"fi'"';' " , l'"^'^« ^^ ='"^' 48 i Mr. Justice Killan" 
Justice Pattersoi., at pa^os l?> „ 1 o' ' v r 'T' T^'' ''' l'''^*^^ ^'^ «"^ ^7; Mr 
and Mr. Justice Tas .h?Sa, aui 1 loo'^:.'. t,'f ^?, ^"'"•"''^.'■' '':' P"^'^'- ^G and !.7; 
notwithstanding the New iirmJlifil A,t , „ ' " '°",'"'' '" ^*^" conclusion that 
we call then. lights or ,Hvi"r-^ttb;.e Z Tt^.t''^';'' '" J^^^nHohn, whe.he.' 
tended should be preserved -md 1 1.« ,,,;». ., . " ." "^ '"^l'^"'-" which it was in- 
of the learned l^idJes concVude th t tC ^'•''"c'\tl'ry differ is simply this : Six 

and the other .h c^ca e to he o c usi M,Th.!;\r''"J"' '1"' ''^'''''''^ "^ ^''"^^^ "^'h^s 
not prejudicially affected ^"^"clu^^'O" that these r.glits conceded to them were 

be possible to have any Jenera svsto . of Xn , "^'',1"««t">r^ ^^'''^'^cr it would 
toba, just to call the atLmion of Jo^r lordsh^^^^^^ ? '"" '" •'^'^ 1^^"^'"^« "^ ^ani- 

Ontario and in the province of Oucb« 'H^^^^^^^ "•^'" ''"''."*'" '^' P'""'"'*^^ '^^' 
number, more probUly n ,1 , mvince o "^ ^" "' doubt that a\-ery large 

having a general system of schoo X ition wh« ",', T*''" ''■''^' ™"'''' '" ^^^o" o*' 
bers of the church of Eng and W^^^^^^ "" ^"""'.'""tions, whether mem- 

of baptists, ail could attenr' There i« no n?;.f 'I ^''''''''"'.' «''"«''cgationali8ts 
bitterly, and very bitterlr lb uVht tl,„ n '^O't^t whatever that the matter was 

ble Alexander Macken^ o \SL „n h JT"'" ^-^T''^'^ ^'■«^^" ""^ ^''c Honoura- 
benetits to arise iron alt thrS/ofhr^o^^ *^''^*' ""'^ '^' «'C'^t 

matters at the same school SiL to effaro^ ''""'^' "''"''''^"'^ '" «'• ge"C''a" 
unfortunately sometimr does a ife IWll ■? '*' '"T ^f '?^ ^^" bitterness which 
attained. tL Roman cathoLs in 'stedYh 'A ^'"« *7"^ '^at that could not be 
it a matter of fuith. The eX" wilh^^^^^^ They made 

wrong, insisted on the o d-fS o^ed n(^^^^^^^^ 'fe"'" 'y^'' ?' r^ether they were 
to 15 and you may take the man aft^ tTat .nd deaTwiVh'h'*'"^ ''""' '^ '^' «^' ' 
cannot take from him the leliL'ion fh,.t ^1 L ^ ^'"' ^"^ ^^^ ?'*-'"««; you 

school period. A very 'rJat number of ^ .^''"^^ him with during the 

Btill it exists, and it ekt^^ n ti ,1 ^ °"^^^ '' ''"'^ '"^-^^ unfortunate, but 
Canada, representing f(^u millions of inhahitSn^r""'' ''•''"">' «^' '^« ^"""'"i^" «f 
something 'under fivt milli<^.; "5 was a m Ute?[h'at"^^^^ ^^«'« population of 

had gone to the pr<.vince of ManioT we efinm/. f "^'^ ''"^''"- ^^''^^"s ^''^ 
n«rr,....i.. „„M ..,,'.. . ."'„^«''nuoua weie trom these two provinces. They knew 



> J"" ""J «uBuivt;u lit 

fectly well that these were (h.. i\x,!^ a;^'"' '" ■"" "'^""^ sunoois. xney knew pet- 

catholic and the p.^oteZ t To t lar^e ™nt S;:^''"?"' t' '"^^ «°^"" 
were exceptions, the protestants L lr.?iu; ' T^'?".'^'^ I quite admit that thoro 
general education. A id'l of eSet vio ^^^''f hemselves on the side of the 
pdless colloges-and all l^^ough ? at la^wh T '^~'^^ ^^'^"^^'^ ^'"^ the 

had raised as much trouble arffewln^'oT shin Z ^''i '^""^'\«^>^ P«««ed. It 
-he tn this land, and persons ^e^:^^: iXTrTIn'^l^^^^^^^^ 
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Now, wc in the province of Ontario cannot have, except in a very qualitied way 
any general system of education just because of that. A Roman catholic gives 
notice, and the result is that he is free from paying a cent to the assessment except- 
ing so far as his own school is concerned. A protostant does the same. That is so 
in the province of Quebec; and that was a system which was introduced in 18G5,and, 
when at the time of confederation it was thought reasonable to make another exertion 
and to introduce a system whereby there should be the general, or common, ..r national 
schools, then the arguments that took place in the confederation debate show that 
they submitted that was a matter that had been settled, and these very gentlemen 
I have referred to, though they were so veiy strongly wedded to the more general 
system of secular education, admitted in the confederation debate— that ia the late 



Mr. George Biown and the late Mr. Alexander Mackenzie- that that had been set- 




on the other side the Roman catholic schools ; a fierce and continued and lengthened 
war in favour of what a great many of us considered to bo right, undenominational 
schools, but still the country had found in favour of the other. Therefore when 
they were dealing with Manitoba, this question wasone that was well known to tho>e 
persons, to a large extent a majority from these two provinces, who would know very 
well what had taken place in Ontario and in Quebec; perhaps as little knowing as 
to New Brunswick as perhaps many of the inhabitants of England would know about 
what might be the peculiar laws of the Channel Islands or some other place with 
which there may be as little commercial or other intercourse as between the islands 
of Guernsey and Jersey here. 

Then that being so, I simply desire to call attention to one other matter in this 
book which was given yesterday to your lordships. 

Lord Macnaohten :— Before you pass from that, would you say that the act of 
1890 would be unobjectionable if the catholics had been exempted from contributing 
to the school rate as they are in the Ontario Act ? 

Mr. Blake :— I think, my lord, that at all events a very great ground of objec- 
tion would be removed. 

Lord Macnaohten:— That is the case in Ontario, is it not? 

Mr. Blake : — Yes. 

Lord Macnaohten: — There is what you call undenominational education very 
much on the lines of the act of 1890 with this exception, that any person who con- 
tributes to a catholic school and gives proper notice is exempted from taxation. 

Mr. Blake: — Quite so. 

Lord Macnaohten: — That is so. 

Mr, Blake:— That is so, my lord. 

lioid Macnaohten :— There is no exemption in the act of 1890, but if there 
were that exemption in the act of 1890, you think it would remove a very groat 
ground of objection? 

Mr. Blake: — Yes. 

Lord Watson :— Under the Ontario act he must become a contributor to a 
catholic school which is approved of under the act? 

Mr. Blake : — Yes. 

Lord Watson :— He must conform to a certain extent to the prescription of the 
act ? 

Mr. Blake :— Quite so, undoubtedly ; but these acts from 1870 to 1890 are 
based very much upon our system in Ontario ; that is to say, A gives a notice : I am 
a Roman catholic and I desire to support Roman cathofic schools, and then the 
protestant collector cannot touch him or his property. 

Lord WAT80N:—Then he will not only get that relief, but participate in the 
government grant ? 

Mr. Blake : — Yes. 

Lord Macnaohten : — I was looking at the Ontario act, and I see that nothing 
in the act authorizing the levying of rates for public school purposes shall apply to 
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m^^^a^^'^Vu^tt^^Xr'' ""'°°'"' "^"^ ''^^ ^'^-^ - ^ -^-once to the 

S.r Richard Couch :-S1.ow who!o thoy come from ? 
be able to apply it at o-lrirhlrda^Hettlhori" •* ''"^"" "'"'" '' ^'^^ -'' 

it is quit!. ^:^":^X^"t::::^''^r ^^^ • *,^'j; "^•■'""■^'"^ ^« ^^^ -^ ^^ i^to 

I not^right in thir.ki.rtlmt when tT.o B t h VowV'a "^' "^'"T'^"' provinces, but am 
thoro wore clearly pn'ii Jes and r rVtrr.f S ^TT ^'* "'' ^^"^ ^^'*« P«^^«ed 
iation which had t<Ihep;4erved?" ™'"' "'""'''"'' ""'^^'" P^ovious legis- 

iMr. Blake:— Yes, in 18«5. 

18673^ ,^;:rs;?St::hiet^i.Jit'K^ ^^ ^- p--^- ^"« -t of 

Btatutcs. When you came to DasVtheaf 4^8-0 "' *^°^ ^^^"'^ ""•^<''' P'"^'vious 
there were any .such ? ^ ^ ^®'*^ ^""^ ^<"'« '" controversy whether 

tativ;;'of'ihrfb7?;:.o;i"L'iiterthl?.?r>^ '^".^•r^"''"' "•^«" ^'^^ -^p-«e» 

.irive up the right of Kivimr tLTon!r!LM f ' "/'°"''' '^'^ '^'^ ^"'^''^t " «"cr Hoe tc 
Ifthe; had st^ood byZlhht IZloltn^^^^ ^^^ools. 

then they said, as we made Lt sao.'?H< « - < ^""f«^«™!'»n «* all, and it was 
18<i5, we'^do not want to VbackT thatTiHse^'LTtf ''" '^^ f«"t sacrifice-in 
contention to prevent conf!deratio,ri,L„gcS '^"'"'" '' ''"^'" "'' " ^«"« ^^ 

momonTs"in.oXtafrs";S,i it was' hT *f ."" "'';;T^^'^'" before going for a very few 
the Judges of which seem to hTve been sat sC to aMor?h^'''''?/^' 'T'""' «""'-^ 
upon some of the grounds ariued hnf fS h; ! ^ ^^"^ ™"''^'' *" '^^^ disposed of 
I consider to be one of he TincipaT no?nf« 1 T ^^^^^ much attention to what 
tended there that, as the iudrrL i" C„ ^ '? V*^"^ 'V^ brought forward. We con- 
to the continuatio,rof tb.-! S 1" il'.f.?/!f .^^'^^^ ^¥ ^0"^^ that we wore entitled 

be by 
couhi not 
t interfere 
to stand, you cannot ■com"per;? ;o''.nnnr/"^''°''"I '''''^'^' ^^^ '""^^ ""^^ that 
Second, because it takes awav so m.orc.v,'' '"'*"'" ^ '''^°''' "^ """^''^r class. 
been expended in the eu«tTmont^f 1 ^^ T"?^ ^'^^^ otherwise would have 

thougi,t'of immense, nomen 'and I SutTt irth;?""'*^- ^'l'* ^^ P°'"* ^^^^ I have 
cannot stifle mvconsoientini,Ln^r;-P -^.^ foreground there, was (his : You 

wrong in the vJew o^a^ rnumtf^rrir'""^ '"^ ^'^^^"^"^ ^ ™^^ ^-^ -^^i'^y 
to the support of a schoo that he he.d^o .^t ' r" f "''"* '•"'"P^' ™« »« P'-^^ ""on^y 
ing the vVry foundation of aStue e Jucat on^ wanHn '"^'" v " '''^°°' ^^'"^^ ^^"^^ 
not be supported by you. Mrar.rZeT^rfK "^u^ '"''''^''""^ ^'■'^'"'"g-sbould 

rights in regard to denomimitio,fal Ifrnt J " rt""^ ^^^ "^^'^''d to persons 
under compulsion yo,^r Zevshafl in ^r T""''* ^"* interfere when you say 
8cientiously believe to be doinfa w,ol/fn t. ^' '"P^^'^'* ^^ *^'^* ^^ich you con- 
your church says is doi,^ "f ^rom nn^ ^^ '°'"™!'"'.*^' '*"'^ ^^'«h the head of 
Quebec, if a Roman caJhrc we7e to at^emnt" /"'^''f oij,hich, in the province of 

clause in the acJ^f -^Jo ^aTffHfereVvne'thr'^ 'T''' 't^^ ^^« object of the 

two denominations, proteS and caSiV -, '■^'''t?«"^t« ef«h other inter se of the 
of regulating the kind of admin LS to the legislature the right 

raised and applied ? ''''"""'^tiation, the mode in which the funds should be 

Mr. Blake :— Yes. 
one ^X raj'^rtbTt'otC's^'hfols'r"^'^'^' *'"' ^^'^^^^^ '' '—'V of the 
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Mr. Blake : — Helping each of these two denominations by making the rules so 
as to compel payments, and as to attendance, and in all the various way-, in which it 
has been helped from 1870 to 1890, but not to atfect that which was one of the mat- 
ters that the Itoman catholics had for a quarter of a century been ab.-ioliitely insist- 
ing on, and had been a matter in respect of which there was very stron" fboiin"- 
from 1845, at all events up to this period of 1870. "^ " 

Lord Shand:— In other words, continuing denominational education for all time 
coming. 

Mr. Blake: — I dare say that that maybe the result of it. I dare sav it may 
bo the result. I, for one, deplore it in our own province of Ontario. 1 had a great 
deal rather it was not s.. I was one of those who struggled against it, I was not 
a bit convi?iced. 

Lord Siiand:— I do not say that it is not right, if the statute does it; but I want 
to Bee the result. 

Mr. Blake:— Quito so; and your lordship will bear in mind tiiat although wo 

have a largo jirotestant majority in Ontario, there is a veiy large — a much largoi- 

lloman catholic majority in the province of Quebec, and one thing that solaced the 
protestaiits in Ontario was this: You want your rights protected in Quebec, do not 
you ? Yes. Then we will award you in the same way protection there. So that it 
was a kind of compensating pendulum, the motion there— it eqiuilized in both of the 
provinces, and made a great many people accept it that never would have accepted it 
in the province of Ontario. Their protestant friends wrote and communicated and 
ui-ged : We are here at the mercy of lioman catholics, must not you think of us and 
not press too strongly to have a general school, although you may carry it in Ontario, 
because the evil results of it will bo felt by us in the province of Quebec. 

[Adjourned for a short time.] 

Mr, Blake : — I was saying it was under these circumstances, and the matter 
being in a comparatively far oil" land, New Brunswick, creating the difficulty, that 
the questions were raised in 1869, of entering upon Manitoba, and your lordships 
will find in the blue book that my learned friend, Mr. McCarthy, gave in the day 
before yesterday, at page 73, the proclamation that was made when the country 
was in a state of rebellion. The governor general sends this proclamation, and on 
page 73, the 2nd paragraph, it says: " By her majesty's authority I do, therefore, 
assure you that on the union with Canada your civil and religious rights and 
privileges will be respected, your property secured to you, and that your country 
will be governed, as in the past, under British laws, and in the spirit of British 
justice." And your lordships will find that the then archbishop, who was at Eome, 
Was cabled to come over and help in allaying the difficulty that had arisen in the 
province of Manitoba. It is part of the petition that is presented, the return to 
which, in the shape of the opinion of Sir John Thompson, was referred to, and I 
refer to pages 2 and 5 of that book in addition to the page that I have given. Then 
it was simply a question as between the protestants on the one side and the Eoman 
catholics on the other. The principle of separate schools was the admitted principle 
introduced, as your lordships see, by the 93rd section of the British North America 
Act, and the protection ati'orded as much needed in the new land of Manitoba, as 
much demanded, they being in a state not willing to abandon any of iheir I'ights, 
and on the other side not in a position to make a demand against them, but on the 
contrary freely to accede almost anything in reason that was asked by the large 
body of Eoman catholics in that province, "'Then it is to be observed also, I think, 
that the matter of education is the only one in respect of which there is special 
legislation and special restriction. There are various clauses as to what can be 
done, but in respect of this alone has the legislature deemed it necessary that there 
should be those especial clauses conferring these especial rights, and giving those 
limited powers of dealing therewith. It is also to be observed that the act of 1863, 
which was referred to, is an act to restore the Eoman catholics in Upper Canada 
certain rights in respect to certain schools, and by section 14 of that act immunity 
from subscription to public schools is provided for. It is not a right whlcli they 
had absolutely prior to that, and it is simply to show that the word " right " and 
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strictcl or narrow Hi^r„ificution' TheTnr..I " f "'' "*"'' T^ '" ^° '''^^^ '" ""J ■•o- 
of oduculion. and that Hystom 'of oduS^ Ll'LT '^"' ^r" *^"^'" «'^' '' ^^'^'«'" 
w.tb projudidally, and fho mvrao modrrdraUn^rtrT h'n '" '•'" '"'"^''^"°'' 
ttl.ye Mu .Hoquont to the pansiti^r „,• this act L w?.M^n Z- " «»>. .Iron is t„ l,,, kept 

;> It. Y.,ur lotdHlnpH ^vill perceive hat in the R i Ul" n^"T a "' ''>*' ''•"■'•"' l"'''^!"' « 
.ere a Hyntem of Heparato or disHoiSt "c ooVJ ^"■''h America Act it is called 

1 Oman catholic schools, from the second 8^in' ?r'^' f'^'^'-^' »« protestat.t and 
th.« bcin^.. or the other' "ct bein?r aSr/ /.z "1 '^"'""'l^''"^ '"'he name way 
«i.H. law shall prejudicially artUt Cv r h'^ 7 '"" ■"'■^ ''"''" " """'i-'K i" any 
do„o,n, national schools which an -class ^nf .5 . I"''\'''^W' with respect to 

the next section yives vo i tlfo^,. i i ' n'"";!"' ''"''" "^^^ '"^^ '"• practice " and 
f the p,.o,e.stant "^^1^1 th -'"^1; .r v 'h. 'u'"'''^' "• ^'".^'^ ' "'• '••'^''""- 
thmk th.-.t it would be unfair to m.y tba whaf is n. ^^^f " ^ ''*'""'> ' 'J" "o^ 
of education headed, on the one Kind 1^10.0 P^"'"'' ^''*"° '-^ " ^y««^''n 
l'eaded,on tbe other hand, by Roman c»L>lL Td^^^^^^^ ' '^''^•^'" ^f' eduction 
whatever n.ay be the oxempLns-l ,„ve ^Ifv h ^,^'7"'' "'''^ '^» "'« P-i'i'.n- 
taken from the one side and notb3 -^^V L /''" '''""^"^"-''otliinL' in to bo 
a«ic your lordships' eonHi'de^^t o?n fU^; U^eArfnU: b?;'! ''^ r '''^'''- ' '^""'^ "'- 
from page 4 where the two are contr c od r7 ; ' / ^""^^ , ^ 'V" •'^'"ding of course 

away with the denominational XiJ a "Ldtt 0^,1'"''"'^ !'"'* '' ^''"" ""^ ''" 
t.on shall be subject to and acco.din!^o the tiX '1 ""•'•" '"" *''"' *h" '^'^'^l"- 
may be and it is intended to bo lo^rishuio. but viT h f. P'""^''^"?"'^; Therefore, there 
>" any such law shall prejudiciallyXTanvriZn. '''•'' m'''''^'''"> " ^hat nothing 
nommational schools which anv pI„ l nf ^ ^ ^u' o^Pri^ilofe'e with respect to de 
tf'Ht it shall be with^^fel^nrJo trdenSn'aior l{ '7 '" "••"^^■■-•' ^^ ^ -t 
may be IcKislation-there may be a doaliZTi'h n '''^.'"" " '" existence but there 
made and there may be ^'reat^improvemenlso thi^^^^^^ ''!.'!"'^ "'"''■ ' '^"^'lilions 

of matters, which it. the result of what wa oxis^p.'^"''' ^^ ' '^ ""^'^ '^at class 

that r submit the Manitoba Act says s not to h« il/f f ^^" '''"^ «' ^he union, 
the la.ijruage of the act plainly dS with in.r^^f?''"''^''- ^hen I say tha 
that, virtually, giving it^hemCn^^ to preserve certain right 

making ,t absolutely meaningless fus 3 nr If- '^"'' *"" ^''^ «^'"^'- «ide, it is 
was questioned in oJr country bu'l that you ^T/Tt"^' '" "? '^"^.''i^'hts, for it'neve 
'mi<>rlf by yourself. And as ^o eVery ?Jfl'd ^i^'n P'^ff*''^' '^'^^'^ y"'"" "^'hool 
thelandofbhielaws, they should not vl^ifni^""' "''''^ ^'"*^ •" Massachusetts 
of the kind, it can scarceb- be an il'us n tic' to^S';'"^'''?^ i""^ ''^^'^ ^ornethT^ 
t{on of our act. At that time theJe was no ones f' \'^'"'^ l^'"'^ '» tiie conslruc- 
t. ought in any person's mind Tut That yo^ Z J h '''''" ^"' '^?* ^^'«^« ^^''« "« 
sustain your school. That was nof T ^1 "•?"''^, ^lave your school and could 

wo have these separate or denomi" nt o'rv s7h^<?'. ^n'^*' *'^""^"^'^ ^^« •• c" " 
whereby, if we throw our money and iji?,''* ^ ,^"» "'.^ have that system 
8U8 amment of those, and if we /o carrv he! ^n "'"'' •"'«"'g->"«o to the 
that fairly, and are we free at the Imt ♦^ f ™ '^."' ^'"^ ^^^ ^t liberty to do 
o the support of other schools Th-r/sTbrnit^^s^'^;!'^^^'^'' ^'^'^ ""^^^ing 
looking previous to the act. would reasonal2 hi '• . ^5'' ^^"^ P"^'^'"" »<' matters" 

which IS suggested, as a mater of tarthat'^ii^'"^^":^^^ f^ '^''^'^'^' «"J tha 
oould not possibly be in the minds nf f L ^^* possibly be, is something that 

passing thfs act. The one mXt wa« onelSTwhie^' either 'were asking"?or o 
The other was one in respect of which a 11 nart?eri, "" "^T^^*" ^ad been" raised, 
arrangement which had been found to wo?knrl ^ru'T^^:''™"^ «^ having the 
time of confederation That snm« TkI T/ '"'^ which had been readonted at the 
same subject matter ''™' ''^""^'^* P^''^^^^^ the legislation in reJpect of the 

parl-^^il^;o\'r^^^^^ to ttt"e Tt^f ^^l.-frmatory act. the Dominion 
and 32 of the collection of acts. ^" *^'' '"'^J""^ "* '^"- That is on page 31 

Now, what is meant by "any class?" Tt ,„ t i, •. 
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matter from beginning to end. Wo have got nothing but on the one side ijrotostnnts 
and on the other side Roman catiiolics. It l)egins witli that. They i.jjpoint a 
Huperintonv'ent of the protestant school and one of the catholic to each section of 
the lioard, one being protoHlanl and the other catholic. 'I'hedi-lricts arc prolcstant 
districts and catholic kcIiooI clistricis. Kaeh is a section or class, and then the pro- 
tcstants resident in catholic <listricts, and the Roman catholics in the protestant, all 
through the very first act— it is nothing but the two classes. Then, when there 'are 
momberH a|)pointed to the board, it in not that some shall bo protectants and some 
church (if hngland and the like, but twelve of whom shall be ))roto>tants and nine 
Roman catholics. Again, the board shall divide itself into two section-, prolestant 
and Jtoman catholic, and the "selection by tln^ catholic section of the Ixmid shall bo 
subject to the ajjprt.val of a eomjietent religious authority." Then it ccr'tainly was 
very stnmg in a passage that was given. "The establishment of a school flistriclof 
one denomination shall not prevent the establishment of a school ilistrici "—not of 
another, but — of the other denomination in the same place, and "a prolestMnt and 
a i'ntholic district m;iy include the same territory in whole or in part." Two 
denominations, protestant and catholic. Again, "neither protestant nor catholic 
shall be assessed," an('., again, the respective denominations are limited by the 
words that follow: " In no case shall a protestant ratepayer be obliged to pay for a 
catholic school, or a catholic ratepayer for a protest:mt school." And tlien aijain, it 
shall be the protestant or catholic school district. That is in the coinpilaPion 'of 
1881. And again in the act of 188t, p:igo 73 of the compilation, sub-section A: 
" The minority- shall have power, by the action of their section of the boanl of edu- 
cation, to maintain their own district uu it existed upon the incorponition of said 
city or town, or so to extend their district as lo include members of their own 
denominatioi: residing in the same vicinity wheio no .school of the same denomina- 
tion is in operation." So that I submit tlfat, ,is that was expounded by the legisla- 
tion that succocdcil, the idea which [ submit was present, as shown bv'tlie hmguago 
of the act, is the preservation of these two classes idenlitiod liere— the protestant 
on the one side, and Iloman catholic on the other. 

Theiofore, I submit that by the language of the act— the confirmatory act — 
thereby the existing denominational schools were recognized, and t.hat the legis- 
lature preserved matters in this respect in statu quo, and that nothing could bo 
done by local or Dominion legislation to interfere with the state of matters. 

I desire to say a word, my lords, upon the New Brunswick Act, on a point which 
was raised in the supreme court, but which they did not think it was necessary to 
dispose of, because they gave to the word " practice " such a signification that did 
not render it necessary. It will possibly bo necessary foryour lordships to consider 
it, and it is this: In the New Brunswick Act tliere was something for the words 
" by law " to operate upon, because there wore schools established by law, but in the 
Manitoba Act there would be nothing for the words to operate upon — unless it is 
ujjon this state of matters that existed which has been described, and as there wore 
the Now Brunswick schools that had been establisheil by act of parliament, and as 
there weie also schools that existed grown out of tho-e that were not established by 
act of parliament, they said : " As you have these two clas.ses, and as it is established 
by law, we must hold it limited to those that come exactly under that language, and 
we cannot extend it." But I submit, with great deference to your lordships, that if 
there had been nothing for the words " by law" to operate upon, excepting such a 
state of matters as existed in Manitoba, the court would have come to the con- 
clusion : "We must give some force to those words, and wo cannot read them out 
of the acts." We nmst, therefore, allow to be preserved that which they have had. 
in strictly legal language, in existence and frequently spoken of as "That is my 
right or that is what I considered to bo my position," and so on. I say there was 
no specific act as there is in the Manitoba Act, and their lordships read the language 
of the New Brunswick cases to cover the state of matters which did exist and were 
covered moie strictly by the word " law " than by the other state of matters which, 
I submit, however, may also be covered by it, in view of other language in this 
iiianiioba Act. 
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vinc.al «»ll.„rify." Now, in Ht-Cion 3 hu vk ' W 1 , '. ^"'"''""V "'• "'" "ny pro 
by .1.0 k.K,slat,.ro, •• tl.oro n.ay In- the nV " „ , |. IT ' '' "! "^'-''••''"■'"' «iHf"bli«lH.,! 
Ht.paralo <.r -iinHontient hcI,o..Ih vxistH .y law " tl on M . "'T ''fV'."""" " '*>'"'«"' '" 

bo conHi,Jo.o,| to ho N..reaH^„iu.lo, Vd .ou j 0,0 w J "^"l""' '".'>'"'''"'' ''"'^ "'"J 

Thorn ,nup. have l,o..„ .,„„.. roas," I l';^ ,t ^0 f I. !!)' r '"".''^"'•'' '''*^ '^^'""''^ 

h.nl, am .hat ^y•>i..h (ho < ■|.ior Junlico ^ td io w o i « ,^^'V"'i" ^'^^'- ^hon th.. 

hief j.iHt.co in the Now Urunswicii oour v i o?.' tV< ,1 bo oI.koivccI, wuh uls., 

fo.n.|ie.i. lays n.roHH o„ the e.,larKinV ,h„ I?" L^^^^^ '" "'V*''"'""' ''"^e wa> 

spoken of .n iho FroM.I. as ;;ar /,/ ZZne mo^o Vis . nf ^f^ '«'«1"' ■"'•«•« to and i. 

custom u, respect of d..n,,,ninatinna " I. that .•« '""'' ''^'^'-^ '^>' P'-''^^'^" '"■ 

qu..Hti,,n, HOtl.atnothin.MMiurioUMJvatt -. n',V ' pieseryoN as lo the Hehool in 

: Nothing in any H,ch"lai Ha^^r^tS fi^'X^^^ Ih, done boeau.o it s^ " 

erence to denon.ina.ional nchuolH, ' no t Ik' 'l.o l.i { ' -f '! ""' '":'"' '^'^'^ ^^''■""■^' 
think fonnected will, i._mnci, w dor J Hubm t h . k "'"" ^''iH'e.i, butevo.y- 

wan i.u. upon it by ,be learned judge '.. 1 cm t ff Vi f,r """7" ^^^'^^trnction thJt 
HMbm.., .herefbre, that upon .1 at it w si .ten led ^."""P^fe'-'fK^'- and wider. I 
a^ a e aHH and .0 the j.ro'eHtants a. a cbi -^^^^^^^^^^^ '" "'" ^^^""''" ^»tholi,.s 

t.mo they bad been divided and ba bee .le with^ '" ^^''•^'h- "P to tha^, 

of the prac.ice of the f*v.^tein robn-nnr!, <u • ®,^''J''^'"°''t of the custoni 

d"'o of tbu «et of union. M^s^^S^X^^ZT'T^ ^'''^"'". "" ^"J-.^^^^ a. to 
were preserved. It is not pretended that bo ■« Z! '*" ■ P''"^''"'^"^ the.e rigbts 

state of matters in the provii,ce-tbo nr t'^nrn?,,.- "^ /L ' ^^'■- J"''tieo7^urnier_(he 
a'i-au Koman catbolics, and tbe imnos" b i^v of"^ ^^' '"""''\' '>^ '^' ^''^'^'^^ Can- 
agreeing to the pre8erv;tioa of he S^'ltrto of'^nT'"" ''"' ^""^^'"^ ^^thoit 
edueanonTI.e situation wa«vir3ycS.to^ed^^^^ "f '^ ^^"'""" ^"^''"'ic 

bibit a Hp.rit of toleration in order t( ,,roven? ?,.. ' """"^ '^ '^"' "eces.ary to ex- 

Tius legislation would then my lordru?^ "'"''?""" '^^ '^ «*"'« "fi-^bcilion 

whieh they had struggled for and w\Zh hJ]f this now province those i^iirhts 

i" these two j.rovinott Then ?thev^^ 

Horyed to the'lioman catholi? 'c^^ManS. '".^^ t be ' •.? "n '':"'l T"*^ ^^ thisactpr 

tially mtertered with? I should lv"ve 1 vt™! „^ L'"'/ '* ^'"'* "«' been mr- 

al^o, just in that view to ieiterato it h.^f f*"'«^'' «' hough the attorney-general did 

upon this point is the ev/de c^ ^pVofe so"^^^^^^^^ '^''' T ""•"'' ^'^ ^^^'^ «" 

know anything about the other ease. Ve T-u-e-^nol ^^t f h„ "'f^'/' P^'-^^^^'Ij. ^o not 

not before the supremo court becanin fL got the affidavits and they were 

position of this present e^nd U Zfo e Z TlV' '""'''\' ""^" ^^'^^^ ^^e dis? 

which has been referred, to, thcVchb'sh^^n of 5tT^^r*^^ ^^ '^'^^'^ i« that 

says at page 21: "That the pS^ S^^^^^h^? "*'|^ f"^ ^^.^«n Professor Bryco 

Cbr.st.ans of other cburehes inC;hitaStrth« M„hr" *°."",'*" ''''^ ^'^"i'' f^l'ow 

to be taught by Christian teacher") he sub^t." nfVl? ''''!"°'' ('^'^'^^^ they desire 

join. He is not claiming that tl^e „, ctbvff^ secular education." The/can all 

members of the church of E.tllrd^brt thevcr .m""'^ '" '^ ^^^^''^"^ positio^n to the 

body and not making the separation tSa Keen iS.'n'"? '^'' ll''''''^^ '^'^ «« 0"e 

now seem to think This was not enou /h and so seem tn h '° ''^'' ^.'-g^ment. They 

affidavit in the Logan case. "" ^ ''®''™ ^'^ ^^^® Put in that further 
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m to pervmle everything from the moment the'^«chodopo^ 1 clo s " A t'E 
less than this dethrones ro g on from its true oositio., un,l .),,,. ! Anj thing 

.o»c,„„pii.h ,1,0 b..,or ,,,;;.. vi.„;', l;,"!':^;', ; ?:u"?° ,;•,,■';'; ,,';;,;;;s 

;|.«t .h,a iA,r,,,«iy r,.,Ui,,::, ll,':^^L,.d' J :,i ^xTSn ?:, ;;r,™^ 

ihan I have ever seen it put by any person in an a.ldrosH h.- him T i ''^ 

have tho best education without Je igim/ you mp lv ,n .ko { mo' ''';',7''«'« X!'^ 
Ithoughiat the time tho languag™ v^VZ^^^^^^^^ 

merely the Uoman catholics tha^^ ha've a str'oVoplS; u^. n\\. ' tt f '' '^ '"^ 

Now then, my lords, what is asked to bo done is that lion.a , c .h.dics shall 

t fle the.r rel.g.ous convictions by payment to tho Support of sv em o whieh 

n .^ f ' • I ' T """^ , '"*"■"'>' " '""^'t"'" "»' education. Althou-h it is not 

a matte ot educat.on but the religious educution-thia denominatio ,il e| . ■ ui n 
U IS particular class oseh.x.l which is referred to here, their rights o iv " 'os .' 
posit, on in respect of that >s one. which strikes me. and always .lid lonool th, 
"ostv.tal points It has been grievously attacked bythe iogislati. n T eir nu o is 
taken to support a system in competition with their den7,minat nal sc J th, ^ 
weakening the.r ability to sustain their schools, and l.y thei n^oZ ' ti'o n^ 1 um fn ' 
tho schools obno.xious to them ; because it is not mo,-..Ur f .. ',;'. ^ Htioiigt/.ening 
hut the schools that aroobnoxious ar^ b; 'ul^ir' mU"o "st^^^^^ "tZ;;;:': .r,;"^ 

schools a,o,pa,^tly through the money of Koman citholias, made free 'cIk^^^^^^^ 
pposition to the.r own denominational schools, in which fbes are charged Tha 
other class o,- body m.iy have their free sch<.ols if they please, nobo.ly Sc ts bu if 
IS submitted that before Octobe.', 1870. the.-e was no r ght t . Tave t^.ese de,;,mina 
lona Hchoos, or class of vii^tually pmtestant schoolsSa the export of Znmn' 
cathol.es Then, there is the temptation to tho poor lioman cau' o ics to ^o to a 
free school, rather than to the paid schools of Itoman catholics ?hl-;. 

some extent is the result of the 'itoman catholics' m moy, nvol .ntar' y taken 'Then 
what was considered by M,-. Justice Tascheroau is a very strong po„?^ iis h-J Ko 
very school houses and p aces of education of tho Koma?. cath.di sLre'taxed i,, older 
to give a free e.lucation through this other system. A f.'ee school to wh^X « P.m 
catholic could not se.id his children ,nay be smarted in the cento of a Rom^^^^^.^^^^^^^^ 

n onev ' Then fttT' ^'" *!" T^''''^ '''. ^^"'^ '^'''' ^''"^''•«". made f^eb; lie r 
1 Tl J I ^^-""^ m '' ?" ""^^ "^ confiscation, which was the langua-e which was 
used By Mr. Justice Taschereau, I think appears reiisonably plain fVo f he laui^^ua o 
of the section referred to bj;^ the attorney-general, and it is based ipintli^'r^rf 
ment: that under the Manitoba Act the.'o may be legislation, but it is " aeco -dii 'To 
the following provisions." There has been legislation according to Lsr^rovi on« 
and he result of the denominational school of 1870 is that in a.^ th o^hK " ! 

teiTn ^s'lo r P''°P«r^^';r." ^"? T'''.' \' r '^'^ ""^^'"'"^ <^f''^. «"J it is n;.w repress i- 
srhi. K- u^P'"''''""^^, *'''l^ '' ''^^'^ with by clause 179; thatis.thedenomiiution 1 

s Z^ t 7'' " "ir^r"^ '^A'"'"^'^ ^y '^'' legislation hasresult'ed in a So Iw oh 

8 at present wo will call itat Z) in existence, tho work all carried on under his w ch 
. he denominational school referred to, I submit, in thisManitoba Act Tim to 
cease and all the assets of such catholic district shall bebng to, and all the liab 1 ils 
ho paid by the j^ublic school district. It was on that argument 1 at M J st c^^ 
Taschereau considered that there was virtually a confiscation of the ri«rh[s w lirh 
existing in 1870, were moulded by the legislation up to 1889_t2at which existd in 

nd through the various evolutions from 1870 to 1890. That is to cea^^e t o exisf 
That IS blotted out and the assets of it are han.h-d over to thi' other body ' 
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that there i.s any need for ai act on thar^rZrt f h^T ' ^' '' "«' P'etended 
ters that can be done Mi Justice Patte,.«L^^^^ And then as to the many mat- 

the nineteen years slow how much "ouldLd^^^^^^ \^°''' ''"^ ^''^ amendments of 
but exercising the absolute riXanTw?fK.K^' ?*'.* ^' « ma^er of compromise, 
laws in relation to edSn^l I tKihil.^ '-estnctior referred to of making 
-their schools are cS caied and /hi ? """' f""' ^'T^^ with-their teacher, 
result of the denomrtSrth^Vo^" 8r"ATtha\"tr''^» "'f '^ -^ 

rs:;^e:t;u=;jsJt.=:tr ^^ ^---SvrUi^-"in 
theSo^o,;;:;ii^:hitTrbee7ci?ji^ 

jVa'^re^ry^lriforn'caS- tJtd^ =1 1"^^^ f ^^ '^ '"'^^ 
a law beino- nassed As tnfKl ^°f «"^ «« much as the protestants to such 

catholics wol.ldPnotobiet S ttt Tfot'?. fr'*^'"'^"'. \ Presume the Homan 
fold channel-that fS prJ?estint8 to suLor. ,vf ™T^ l"'"'""^ '^^"^^ ^" ^^^ t^^" 
catholics to support Theh-schooll B^?f « h -I'" ''^?''^ '*"'* *''^* ^'''"' ^^'"a" 
which prej^,dicialb'affects this c?a8;of nl nr«^^ my h,rds, that this is an act 
and giv^es them corporate powers T^^^^ *^« ^^'^^olic schools 

.helps them, therefore, tCSslaTit^^l^.Ty'^^^tL^'r^^^^ 

judicLny^Sct'S'Sss'o/ptS^^^^ ^'^^ ^^-"^ -* -'^-t <!-« P--e- 

their pd'ckets-and in eStl^Ttheirchu.ch al?"r'\"-'''^^^ convictions-as'to 
system which was in exis ence n 8? and n ^he mn^f''^^'"' ^''t '"^"''"'^ ^^ ^^■''' 
and religious education of therr yount I ^ irll^P^^^^^^^^^ 
8]Mrit of conciliation displayed in the^Tct of 1870 .nH- .u^^"^ Tl'^f^ ^^ *he 
these rights, and to the SisLpirit of tlration u^^^^^^^ '^^''^ ^'t'' 

ments that follow for twenj'one years I submitTh f •/' ^.splayed in the enact- 
and against the letter of the ac! which defineSe St. nf^r'*' ^^'""'* *^^.^P"''^ 
therefore it will be held unconstitutional ^ '^ P"""""'' ^'"^ **^'^^ 

was arran''grd^^a^^th:to";st-K P';«— '^. [— h as it 

together, that any remarks that I have ?o mT« t. ""T! case-should be taken 
to the point whic^ has been a4epte7^^^^^ ^'''V ''''•^«5lP« «l>o»ld be limited 

Barrett's, and that although Mr Baiet^ mt^"r^^^^ ^'^'? *° '^"* ^^ ^'^ 

lordships, Mr. Logan has no sfch Tight ^ "'^^'^^ "'"'"^ ^" '^^ '^^''^ ^-^^^'-^ ^O"' 

eralSK;eate7y^S\^Sou:in^^^^^^ ^^«. '-^'-d attorney-gen- 

any relation to him. Oti the other hani h^! .I "^ connection with him at all, or 
favour by his nominal op^.tutTeptsenJ'd l%l ^^IZ^^'' ^'^^ ^^^^ 
suggltdt;ni.^S;^Sirno'ti"£li^r^ thought and 

made a suggestion unfe" LTltTh^re rs-^tod "In] Z it^'bulT""'' ""•'^ '"^'^ 
to your lordships there is no sort of evidenc? at al Tfmi vn ' * "]-^ P"*'.""^ ""^ 

way, or cast the slightest susnicion nn fh« .i • '^^^ove yoa to invah(iute, in any 

that' his claim rests fb, it Srincina found ^^n'" "''''^!> 't' ^^S*^"' «"d more, 
bishop of the diocese, thathraffidTvttie^L^^ the affidavit made by the 
'"' T&o?"^^ '"^. ""^ taintTfrsVcioro'^.'riT^^^^^^^^ "^^ 3^"-' 

th. sS;srtio7astrz?et\^. Taf 1!:^;?^"' '^ ''f' '^"^■^^- ^«^- ^« - 

sons having by practice irthVm'nlinL /L ^^'''"." V^^> «"« ^^ » "'««« of per- 
denominati?na^j;arwSiJteXe?,;i ^d^t^^^^^ 

e.^«rr_Kena»d, from which case no appeal was brought to your lordshipi' bar". 
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I am obliged to my friend. I mean, to say 



Mr. McCaetht :— Yes. 
Mr. Ea.m :— It was confirmed hero 
no appeal 

Lord Shand :— It was this point. , 

gardl%j^^oi;JirhtaTn';;w'4r.""^Tt f.i'r'''''' •'^•^ -^^^ - 

at page 4G4 V that case, wereTs follows • '■ ItT. ont *'?^ '•'"'Tu':^ J*^^^"^ b«'«^. 
""Lo'f?r""*'^"^r' r^°«'^' --e noTused by "heTSure ''*'" ^"^^ ''"'' ^^^ 

You tsxsrth: T'ir;i^,ar ?"'^^" -ytro^^of this pom. 

Barrett, who is^a jriholi , omplains hat a D.'rt^wh ^T '' ^%''''' ^'^''''^ ^' 
education of English prot;staXhiM.en?Xou coml^^^ ^o the 

elsewhere. ' ^ complain that part of yours goes 

Mr. Ram:— Yes, my lord. 

possiKn^^rr^haT^^^^^^^ ;--- and in the strongest 

the alternativethatthelar<ror Dortion of^h^i^mf ^' ''"^^°" ^« "o^ shut out 

your prejudice ? One .ide'or ot mf/S p "Se"'"^^^^^^ f"- It ^^' "^^''^ ^« 
allegation in such a way as to make it cleJr thTth!! ^*'". ^™"e the particular 
goes to the Protestants than p "tesunt monlt fn t? ^'7,P'«J"J^'^°d. More money 
not ma.e his -erment in suc'h ItltZTol^, to th^c^ncl ^^rnLS^' 
much'^le^'^tran-JaErd^'o: flhS:" V;tar^ett'^'^'^ '^^ '''■ Warr^afnly 
fact, thtyl'ST^'^S gTtSld tT''' "^''^y '' "^ I'-'^J^'^'^^ --P^ - this 

plain?:;ofrirw\tTr"iaVd7ott^^^ -"^-«- -this: He com- 

there is little or no loss to him on that iSh^ ^^^ T"'^' '?.""'*"'" ** "^^^^ ^e that 
boy to a school other than the public s'hoorwhir^''/'KV''!^^^ *'« ^^"'^^ '^'« 
puy for that public school C is forSd' to do «o If ^'"k''^ '^^u ''^^. ^e has to 
satisfy his cons'iience he sends S^ boy to'tSe^other Tclfdof "^' '' '""^ "'''' ''""' ^^ 
the ^^^orlT^L^s^^^^^^^ to contribute for 

affects my rights as V-mber'^VttXurdl i'ftlS" '^'^"^"^°'^' P-judicially 

church ofE^igbud^^rVL^rS'^'s^nS T' l' •"' ' k"^^ ^^^'^"' ^^^^^-^ ^^ the 
other cts^tfomiriim, 'l £ tL^ri Jfo^UV''^ ^^t-fn*^ ^^^^P'^'- «^-^he 

whp^rtl;;S^K^ 
wd^vim'NStTs^'^i^^iSrrotd f^'!."''^^n^'' - ^^--^ffi^-'t. 

the schools undephe act/ ^l'Zr/tLi\t^^^^^^^ ^oes it mean one of 

referred to initio a'ffidtu '""' "* ''^"•"^^^' ^ ''^'^^ '^ *« "-- «»« of the schools 

porta:;i:!i^^;\i7h'li^cTiE^ 1^^ «"«r ^'^i ^■«""'' -'^ -p- 

onhjpublic schools establishe'lTtho acr^nf^JL. wC. '? '^^^^^ '"« ^^^''^ «" «- 
he is Fo^tLl o^dSglvrarhita^^^^^^ ^^ ^TP'-"^ ^'^^^ ^^ makes is that 

M^hHd taught in a ^o^^^^^^^:^::^^^^^^^^^^^ 

" That by the said ^ "l w the .^^ount"to b'e S,';^!"^"'; '\' ^^•^"^^'"S ^'''"'^"^^ ^- 

upon members ofthe church orEld and .H-n^^ r'*-°°^ expenditure is levied 

33a_9J J^'igl-ind and ah other religious denominations alike," 
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theretr-o'Jhe s7m?:s ILtlircathors'Su'^t'l,' 'V'^""- '''''''''^'- ^^^^'^^ - 
less precision in Mr. Loganraffldav it ^ ^^' ''''™ "' ^^''^''^ ^'^'^ "^"«'' 

claim^'o'aSr" ^~' ''^ °^^ '"°" ^^'^^ ^'^^^ ^« ^^ ^^^ of P-ci^ion. He says I 

^isU^:t'tZZT :^^t7y Te bo'hinderilr' ''"'"•'^^^'- '^^^ «^^- ™«^- '^ 
statement is that each Roman catholic wilf have to'l'iiY.'T' '^^^^^^T'^^- '^"^'•""'^ 
assessed for Roman cathoHc "chMs "lone '"'''"'^' '"'^*^ ''^"" '*' ^^ ^^^'^ 

at a.^^.^^.&;;:;e' ubtrtrRran^ttr S^i^vtr ef^ ^"^t" ^^ ^^^^"^ 
single penny because I have to muirain my own «chSr'^lt l""^'^"'' 'V'^ " 
division. It is a question of exemption. ^ "* "''^ ^ question of 

Mr. Ram:— Of exemption, my lord 

Mr ' R?fr''''''A~^^ '^T r* ?^t'«fy h™ that money is to be paid. 
genefalsSfcJoir''^ '"" '''^''^''P ''''' ^^ ^^ *« P^^ ' ^— ' '-to maintain the 

schoc^^ril'^lTut tretui^rin S'^^J'^htoV^ '"^^^ ''' ^'''''^ '^^^'' -'>^-- 

tenet^of'JhrcTi'rCird^rnd'^e.dfnl r.^ ^^^^^^ ^^^^''^ ^^^^3^ ^-^h the 
affidavit he goes on tosay SK^rdeslr'^'rolir "''' ''^ "^^^ '^"'^'^^'•^P'^ «^ ^- 

Sr RlM:-5or^' " ''''"^' ''' ' ^'"•' '^ ^^'^"^^h^ol -t-blished under the act. 

S ^^^^^^^-^oh^en:-"! want to have a school on a religious basis " 

states what he doeTa^s a ma?te7.f ftS w tl^J" h?'T?'^iP"^^''-^P'^ ^0- «« there 
Bchool age, namely, the aje of 13 voa rs , n 1 lu ? ^r' ^"^'- " ^ '^'^^^ «»« ^oy uC 
by-law and by the Publi?School8 Ac tkoo^f^^^^^^^^ l"""" compelled by the said 
schools, estabkhed unde' the PubHc SchoolS— ^^ the support of the s^aid public 
Lord Shand :— That illustrates it exactly 

many othe ■ boy. in cho iid dtv Tmnn^L f i,""l 1'"'''"= '"""'''<■ The™ o.o 
,as. „„teae„ of U : -. Wi^l/'l.T'^^^rlriX of 'ilT^^trSS^^t 
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ision. He says I 



led under the act. 



le means to have 



r of the Englisli 



i contrary to the 



he ipso facto ceases to be aZm^- "" " '"''^"^^ ^'" *'*'^^^ * '^^^^^'-'t -ow, 

Lo;/wat7on"'";9 iTor' " ' ''";.%'?>fe'he.-, H- I may read para^naph 19. 

Mr Ram. t., +u in./ tnurch to ic-Ohtablish their own par sh schools 

Xiora WATSON .—Is it quite as distinct as the other ? 
positbn i?the7amr^"''' ™^ ''''' ^''^^ '^ ^^ ''' '^^^ "^^ ^ ^'«'"-^b' '--^^ ^^at his 

of Ei^gland^*' '-~^' '^°'' ""^^ '^'"* '* '" "«* ^" accordance with the viewsof thechurch 

whole? '''^^^•'''^^ ^hat there is no minority at all, but it is the opinion of the 

L.,rd Hannen :— I think there is a doctrine of the church of Enrrlan.! nn,l thn^ 
If a man ceases to hold that doctrine he ceases to be a member ^ ' ""'^ "'"' 

withl^n^theTur^ew^o^^li^r^c^lXl/T^cUor'' ^"' ''''"''' ' ^'^'^ ^' ^"'^ ^'- ^« 
all agreed ^^^"'^^^-T^e'-o are some points of doctrine upon which they have not 

i^oid Morris :— I do not think there is anything in that. 
«r«ar?e Eentud T.7ri \ '^ "'^''' ^'^"'' '•^'•^'«hips to the judgment in the case 

S'b^aSji";^:;^^^^^ 

IS ti,ai every word must be understood accx,rdingto its leSl Slg i.fcrstruin' 

WisLhS *'' ""Tr-"^ '" "" ^'r^ enactmentfwhere t'he cTntrxt^s hews tha Ef 

h!£ a. use"" TheLPrT/"'','^'' T '"^'l^'' f "^^' ^^^^ -'" - -ni e 
iie mnf,uaoe used. 1 he learned judges discuss the sub-sections of the RritiMh Nn,.th 

tZ2'^ f'^'rl '" Pf ""^'. *'^'"'""« '" theEecord and they a^^But we ai^ t^ o^ 
orXTn "^^^ «"b.sections 2 and 3 should beheld to control o. na!i wal li m 
. J wh ch^'rvTuTte ';'lar'"r'"''"'"'^f '" plain and unambiguous Tanl. J 

p7ft^:;ltn^^^^ 
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different drnomin«ti"rof pro e Lr£ Tt? "'^''^ ^™«"% applied ^ the 
most reasonable inference i^^l^t "it^S 1 wa±''^" .^"'"«' "'"'that the 
expresf^en, viz .- that ' any ' that is Lpr^^^i / '"tended to mean just what it 
Fiviiegewith respect to'denS?„'i ^CX-htT whK' "' ' ^V"^ T^ ''^'^t «^ 
of the numerous denominations of Protestants m-Pn' «"^;h class should be one 
tecled .n such rights. If it had UTntemied' thaffhT.l'"'^"''''^' '^'''^"''^ ^' P*^"- 
. H apphcafon to Eoman catholics and protS^ ''T" ^«? *« ^^ '^i'^d in 

other anc apply to schools other than Ce isuallv n^n'-ln ?'^^»''«"t one from the 
schools, IS It not fair to presume that thr. u^f i f ^ understood as denominational 
m the sub-section Useif ind a i ^such Si^^^ ^"^'^"'^^'^ «^'"<^ expression 

there were at the union, in this provLeef nn^ ^^^f'^' f^P'^ci^'ljas we haveseen 
both Protestant and Roman catL^^o wh1 rsLC^h^''-^ denominational schools 
for the very reason also, that when deaTin , Zh "hi^^ "^^^ ^' applicable ; and 
Boman catholic, in f^ub-sections 2 and 3 hil-.n ' '''^?'^'« ,«« between protestant and 
respectively?" ^"'^ ^' ^^^^ language clearly confines it to those bodies 

section"*'! wiToT;7allyZtei\''of ll denominational schools in sub- 

to some infinitesimal body, Xw^^'^oHS ''"''''"' ^^'^"^^ intended to apply 
section 2 ? ^' ^"^ ^''^ "^^ there an appeal left lo them under sub- 

was ^.X^:T:Z !:;l'^l;£; Sir^^^'^^-^" - what was contemplated 
am oppressed," that was the pa?tv whn Lf!"" '''"''''' "«^' '^ " minority said "I 
•appeal to the government. ^ ^ ° ^^^> ^"^ ^^'"^ ""'^e^ that sub-sect-ion 2 'and 

Lord iir:-Fve??:^;V'&'' "''''' against any act of the legislature. 

;;ereh;;^^:^?:^[:ij^,-7;x^^^th^^^ ,,,,.. ,,„,„j„,,„„^ 

the ox-.stenca of anybody who could nof he rnnlf. T^ 'J ^'^^^ "»' heard even of 
cathoHc or a protestant, and then we come to 2"*^^ ^^e class either of a Roman 
keen pcnted out, and it would be a xLv ^fnl. .1"^''^.'^'°" '^'^'^h ^^^ already 
lege to a certain class, it rhouldselec a {nh.P"'" ^'°^u^^' a^ter giving the privl- 
under that. J„ quest^ionrof til MnH '"''■'''"^^ ■?"'>'. ^ho Lave the right of anneal 
nomination excep?pror;infanrRtran?aK^^^^^ nobody everheard of anf S- 

all th; act; iHa^iJo^f ald'\'lf ;£ 'i?L';ac?s""'^t^" *^^ Confederation Act and 
^P«k^n of ? t''^ «ther acts, ,s there any other denomination 

rights and P'SgeronLsTdlnuSitlons^^ WhT^^ "" ^l^'^'T '"t'-»«»«" on the 

''^^r^r!irtS;rtir-^"^ ""^^^^ ''" '"" ^'^ 

tect the rights of whaf>o„e of the noble lotrh^ '\ T "^ ?^^^ ^^'^^^ d««« «« pro- 
persons. It is the 30th section of ?heS2,T^'fA'*" infinitesimal numbefof 
have already had it read to vn h..f • ^'*">to^« School Act of 1881. Yourlordshin« 

tare to dra/your"tt:mionTo i't ta n TH rJa" ".'«"' ^f ^««" put to me I ^ 
payers of a school t .strict incinf in"',. V • ^^^^ '^^ ^^^he Statutes. " The rute- 
^ons shall pay their CecUvt':^^^^^ corp'om- 

m>nat.ons, and in no case shall a prote^tan ati^vf.r ,f *^®''" '^spective deno- 

a tHij^d^denomina^l^;;^^^^^^^^^^^ ^^ there was such a thing as 

If there-is'a denominaUoirwlo iTavS atciooflhr^'"''." ^ "^^^« «^' ^^"'* -"on. 
that denomination is to pay to thrschooT «? thnf h "" '''^^P^y^^ ^ho belongs to 
denomination so small that they haye nof L^ot a schlf ""?u'"f "°" ' ^"^ '^ therf is a 
to be relieved from payment to^what may L the t' -'- W.^-'"^' the protestant is 

ii«^ UH iiie on._j alternative in that ease. 
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n^e^Y^^^^^ ^^^^ ^he respective denominations 

^^^^ Lord HANN..:-you «ay the last part would only be repeating it in diiferen^ 

Mr Bam:— The last part would be redundant 
.o^lZrZl^^A^^^^^^^^ i« to pay and then it 

Loid WatTo?:!!i?^ «"Jf with the semi-colon. 

than protestant and cahoHctSEntfp^l.n"'' m'k"^!^ ^'^^'' denominations 
might\e called upon to pay "as well ' ""^"'^ ^^ '^"^ '^^' ^'^or ratepayer 

Manitot S/th^SLX^SnclPfJl^r '''■'^''' -^i only of 

in 1867, or before, that eve in woJds'i h^anv rl«^ that thoy were confedorJted 
any sub-division of protestan t s J^s ? ^ reasonable mtendment contemplates 

fo"; i'^m" '~^ ""r'* "''y «a"didly that I do not tind any such 

no Bu!h'dlwo7 aTrhl^rexTei ioUU'widT/ l^'^Vj^^' ^«> ^>--- there was 
there been the rights of smSr dZn iLTil' '^°'''^" f ""^ ^''^^^ " ^'*^ '''^^- Had 
be that no such wide woiTwouTirn^^^^^^^^^ nets it may 

those rights not being sZ ally tndextSnaM? """^ '' wt^' ^\'" consequence of 
phrase is used as " any cCTperson^ ' ^"''"^''^ '^"""''"^ *^"'' tho-'eib,e, so wide a 

schools of their respective denoStionK-'^H^^ "" '■«^P''«tive assessment to the 
establishment of a school dSrofnn« i ^'°" ^"^ ^-''^ '"l ^'''^''°" ^^a it in, "■ The 
establishment of a schoc-distfct of the oh«.T '^^^^ "«^ P'^vent the 

fni^i wl'f •~1?'^.°"'^ ^^° ^''«^««« are authorized by any act 

act p^otd^rs;;; ^f^STb^jh^t t's ^r'"'""^"" '-'^'^^'^ ^^"^^" ''' ^^« 

tionstd'^St ;;S tVose distS ^:yZZ^^'^ ''I ''^'''f\'" ^^« ^-«-"- 
tions, if I may use the woMhhiH^^Lf^I^^^,^^.^^^^^^^ 

be a church of England or pViMeria7scTo"T'p"''^ '^^' ^'''"'' '^''^ "^^7 
which says that the ratepayer i/tonav to th n/.^'^K-''"" ''™'' ^" '^«^''°" ^0- 
Lord Watson :_A man of thaf Yhi.^ ^ •''' °- ^'" respective denomination, 
either to the protestant oT the ca holio «o J'"?r'"^^u"u^'°"'^ ^^ ^^''S^d to pay 
the school of Sis own denomination " ' ^^^ ™'S^* ^' «^"^'"g ^'« children tJ 

coUe^Je'dtcommoT'^''' ^^"^^^^ *»>'»* ««l^ool would be maintained by the funds 

1871^a:?im!lTui^!:iC^^^^^^ unquestionably, in the acts of 

Lord SuAND ~wLf i« Jn„ ? ^ ^°" ''''®"* '« ^" the act of 1890. 
catholics anr/ougeprotestaCanSvoToo '''^^fH^'S t^-'^^^^ this? You get 
bodies referred to but if n?otfi«flf?K ^ ^"u^'l*'. ^''^ ^^^^^^ ^''^ the two griat 
classes, is noUhal enJ^f CyoTcS?" '" ^' '"^'^'^ "^^^ ^'' '' «'- ^^^^^-t 
Mr. Ram :— I think it is. 

injured,! ttlLrelr^hS 'otj'X'f "" """'"^^ """ ^'"" *« •>" "««" 
Lord Wat»o» .-Tbo U,irf d.„oh,i„atio„ appo.™ to m» to be a perfect myth. 
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One of those classes is j-epresentod 



Lord SHAND:_It is a class of protestants 
by thiH gentleman. P uiesiants. _^_^ ^^ iepieBentoa 

f I^o'-'' Watson:— That is not disputed hiu Mr j> ■ • . 

are nK>re^denonu„ations than protesCIJeaSiic'''" " '--Naming that there 

one, in -n;equenc::f;:;„U"dthi;'put^ritm^^^^^^^^^ P'''?'^P« ^ ™-t«ken 

Hhow that this section was not fatal tJ me fnj.T.Vt ''^*'T' 'V^ endeavoured to 
another denomination. The ma ter on whioS T I« .h ** ?"Jy I talked about 
Shand, which I put a short time afro 1,71^7 ''"'■'^ """''^ '" ^^^^^ indicated hy Lord 
^vord., 1 come wVhin the tirst suSction "" " ''"'^' ^ ^" ^"'"« ^'^^i" ^he wide 

Lord Shan^d :-That ie all you want. ' 

Btnnds on tr^sal'tting\.syrTan4Va'r;d td '''''' '^^^ ^r. Logan 

all he arguments which have been so fuciblv nZiT/ """ ""*'''^'^ ^^ P'^'^ i" aid 
could not attempt to repeat on behal^f of Mr krrftt ' ^'"' '*'''^"'^'P'' ''^'^'^ I 

tion f a^- ^^s^-li^'l^Ca^SSlsS^' r^ i«this.thatthisques. 
your lordshipH to-day. Jn the judgment hnfSfM "J whom an appeal is brought to 
Ba.n the mMiiei^ is cH.seu.sed ""^ ''^^ ''^^''- J"«^'«« ^''^^^ and Mr. Justice 

before your lordships rduy-^"'''""^'*'" S^^^ « J»clgment which has been read 
^^^.J.ordMoK.s:-Mr. Justice Eain held that the Koman catholic party had no 
Mr. EAM:_Hedid 

SrSs^ tMSr„r^ ?ra?irter-""^''^i-^'^'v^-'^ ^- ^" --^^^ ". 

dealt with this as a separat^ matter ^'*'" '" ^^'^ Judgment, at page 77, 

SEH'"' ''"'"' '''' ""' '" ""' ''' ^'"''""^ " ^"""' ^'*^^- 
Bupreme couTwoul^i^ut WanlV^^^^ ^' considered that the judgment of the 
Mr. Eam.— Yes, he did 

^'^^iz'^:;i:^j^:^ s t"^- \°?-» °"^"" '^ >- - «oo. 

«o. "''•■'" ' "MO tiMt he giTOs this judgment butin B«i-rett'» 

M°r"E?>','""'v~''"."'"''°''"« ''°™« point of "li. kind? 

totan. school >hon ho .bould i^ve thetme Sr '^ " " '" "" """«'"'' "'P'o- 

Mr. Ram .—Yes Mr Jn^tio^ p„: " *"® supreme court ? 

Which says that ^orneoftrsiZl'^^^^^^^^^ affidavit, 

rSo""'^^^ the Roman cathol c chtoh SoThl'T'""'^"""' '^^'^""'^ '^''^^ ^een 

'h„ /!'• ^ «»bmitthat that, as a mlZ^^^orfTct Z^Z-?''^^^^^^ 
that the,e was the existence at the tTme of the union nf'^'t ^'f""'^ y°"^- ^^^^^hips 

t'TaUliX-t"^ -^^ « «'- ^« entiflX-r L:^d-bl?;oTr SslSfpt a^ld 

to as S'c^oll^StfnT ctef d^r.^r L''^ ^'fr^^''' '^^ ^^ -^-od 
attprney-general has given toTiiem. I rS^o cZsl^'iJS'""?^ ^^"^^ *he learned 
U ,s true, the then exi.t.g Roman ^Sl^^^Sr S Snh^i!';^^^^;^ 
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public schools. I hink they can be juslifiod on public, grounds and as ju.t and fair 
in v.ew of the whole scheme of legislation. But is it not eufficien to no nt o^U tL« 

nnfif i^; "^A'^'^' '" '^™I^''"" ^ ^^« ^^^ "« »"'«'*'«^ i" a,w choo w^Mch h s been 
confiscated, ,f they were confiscated; he has no right to com'e and cornlain ofnnl " 
thing more than the imposition of the tax It is the bv Tiw of tK^i^, • • ,^" 
wh.ch he applied to quash'and it is the bv-law whi h h'sL^" S^c Lo, q" sSbv J 
judgment of the supreme court. Now it mi^ht well bp tbmmhT,!^ .^ T 

it is so, that sections 178 and 179, in tra'nsfe^ring ih^ XX^l^^" ^^^^^^^ 

piaint IS, that he objocts to a by-law which imposes a tax upon him bcciu.e undfl,. 
thetaxmgclauseofthoactitis«/^rav,m, and as to that alone vrrT^-dshlni 
perhaps Will remember, and therefore it is needless for me to repeat, he e J lanft 

0^ ce Tn a,f ve'aV IS^H^tT '"^" '''""''". ,>' ^'>« ^^'"« ^^«" '»"« -^ was brol ght "to 
loicein the year 1890, there were public schools throu-'hout the whole incvinp. 
The major number of these schools were connected with the pi^testant section S 
eg.Hlature appears to have assumed-because no particula^ZisT 8 1^0 LnH 
hat these would be the schools that would be conLued. Bur '^e e were iHol;^ 

I^JT'^aT '"^"^- ''"'"*^' '°'"'*^'^'^ ^'''«'« both protestant and cat^L ic sc S 
existed and the question arose what was to be done with those schools ' Now W 

'Z"J1^"^:T\^''''^'''^:' '^'^ ^''"^ P"blic property; schools th.n had been bdft 
and established and maintained under the act of 1881 and not under the act of 187 
These schools had therefore to be disposeci of, the property had to be disnosed L 
ities 'rn:S!ri'trwn'.H'.:'P"^""°" waitha^th^y ari to' be ialued^^assets Sndliab ! 
mrt^i bSn.^^o7,b \^ "] connection with the debenture debt for the establish- 
ment oi building of the school or the purchase of school apparatus or matters of that 

M^/'lr^^'"^"'* :-I suppose they had been chiefly erected by a public rate " 
Mr. McCarthy :_A1 together, as far as we know. ^ ^ 

Mr MSravT-^YeT"'^ """"'""''^ "" '^' ''''''''^ of debentures. 

bcfoi^T'^**^"'^'''"^''^"^''' "''«" *^^' '^^^'-^ ^^'•^ "« Private schools existing 

h.ng be fairer ? Schools had to be dealt with ; could anythinl- bo fairei ?h in ' v" 

f'ottr^rnS'^Jdittfof "-^ '''' 'V ''''' P"^P''^^' the Jne'ls-toV'lTced'^ga ; t 
protestant section, u of fh! ^r""'" ""'^ ''i ^'T'''''''. '' '"^ ^^ '"^'^«' "^^ i" favour of the 
Eliabnities! "'''''''"^ "^"''"" *" '"'« their assets exceeded 

.obonlJ"5^t r'^'T^^"^ ^""^ '« '"^'^« "o™*' pi'ovision for them or else these 
schools would have become useless. They wore the proportv of the oub lie •»?,? if 

hey had not been taken over in that way and exemption gh-^nfm-thehv^^^^^^^ 
Koman catholic ratepayers would have been so much the worse off ' 

Ihere was another provision of the act, and that was as to the application of 

he provincial grant to which objection was also made upon siSr ™d8 
i erhaps that has not been very clearly understood. A subsidy is ernted to nil £ 
provinces of the Dominion-the subsidy that was granted ^(^ £ nobnwa not 
merely in consideration of Manitoba surrendering fts right to levy the Customs 
duties, but as a part of the whole scheme of tht> federation that a deStc sum bZd 
upon population and upon the liability for debts and so oi^hould be rnantTvea -ij 

fj^to oZran '^•ndiro^tr'"^- 1 *''* "'^' '^' P«"«'- ^' "^'^''^ taL'on aid ;ii 
igni to Obtain an indirect tax by licensing— exact ng a fee for licenses and so nn 

ormsthe provincial fund, and thlt provincial fund i/«nhPt 7f coT'rto the le^^^s' 

atlre or'dblecUon wlicTr"'^' ^^T' r' '^'^V^^ serthe'fa? 'it: fng ' 
nature ot objection which has been put forward in this appeal that the provincial 
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^^^-^^e7u^^^^^^^^^^^ iB chiefly in dispute 

learned friend the attorney L'enGri^lV.nl«tr,!f'"Au-^ ^"'"',^" ^"'''•'■«' "^'^^ my 
Your lord«hip8 see, it is^SrJ ?n 3 ^ kT ''^ V^'« ^"''^ "denominational.-^ 
right or priviLewtLLoetrnHLn.^^-'"'''^ law shall prejudicially affect any 
have by aw o>™tice " ^ w,?« ^ ?''^'""!l' ''''°°''' ^^'^'^ ""^ ^Iuhs of persons 
been re^ad by my^ earned friend wlfolaft add r^^^ ? your lo.d.hipi that whVch'han 
but is it /oBsibie to cut Tow^ thl r!l • '^"^ ^°'V^^^ ^ 

denominatiLal the nghts wSh Snv^c a.TiS'' "''^'r''^ "^'""'"^ «^' ^*^« ^"'•^ 
national schools, to Jy th^t means^onr.h/r'"^^^^ 

Christians are divided-Lm^i cXucSp^oUrnt'^'"^ ''^'"'^"" '"^'^ ^'^'^'^ 
for iVa;' tri^e^a'^bTei^rsS^Jt"/^ "« ^^'^^ ^•°" ^^'""^ ^ ^^^^ -P-t"nce of that, 
deal '^n.^^o^Z!^^^^^ «^ '''' '« ^his. and it appears to have a good 

as if ho'we^rpJci^i!^ naTed In t^e fct**? ^'"^ ^' P'''^^^^'^"^^' ^« "«' ^e just as good 

and^y\1ti:r;;oriy;\r^^ 

nected with the church of En»rianrf nL 1 i ■' • ^.^''^•m to be a protestant con- 
echeme of education embracnS an Arof« f^^.^'^'"! '« that 1 cannot be^axed for any 
to be taxed at llifThlTnofj^^^^ ^""''u * ''^^'^ **' '"«''** that if I am 

for a school in which the docrines oZe iK. T fl''^'^,'^*'?' ^ '"'' «'^'>' ^e taxed 
church ofEnglandaretaLht So «^ K ? " "'^ ''^ England and the tenets of the 
and so wo say that the St ?falfht^f«"T" """•?'""' '" '^ methodistcan come, 
selves, all we can do is to establish ,h«% ' ""^'"Z '' T'^ "''••'"S'^ ^g^^'^^t our- 
presbyterian method^! cWh^'o'^EnX "^S^^^^ 

sections a^mile or a half a mile nuZ-e !^wn^.?H ''h ^"\."''^,°'"? '^' ^«'-"^«''« '^^« «?<>" 
system of schools at all That isThe" iLTil \^ """Jy. »™P«««ible to establish a 
view. ^^ '^ ^^^ great importance of it in a provincial point of 

BO on'^e'tabthrd ^nltling rStrr'""' *'"^ ""'« '" ^«'« ^-^ ^^^^odists and 

afflda'Jl^^af pare^'ir^i^irJ^aT^^ ^ p'? general words in the archbishop's 

the dom'inion ot^Canada Csed^. the^^Hr v^^ '"^ ^^% l'^"'^^ ^^ t^« ^^' ^i 
Queen Victoria, chapter TfiiVL T WwoK^'a'' f ^ '^f '■'!^" «^^«'' '"'^J^^^J' 
council issued n pursuance ihem.f^h.r! 5?°''.°^.» \«t. «"d prior to the order in 

I have the hutrof^^^^^^^ ^-"i'iar with it. 

know why I should nnf in t. • ' J ^'^^ "^^ '"''^'"^y ^^ '"^^er to it, and I do not 

thousandtities ,T thou d t^rn oH'SuS^^^^^^ 'h"'' ^T^ '' ^^^'^ ^" « 

back for a fuller statement of fnp?« ^^l^T f ^^^ ^'"'^' *"'* ^^'^"'d require to go 

were church of sSan^ schools '';hvi?iJ*'*\^'? "S^ '"^'^"^ '" ^'"P-^^^- TheTe 
just within a year oi two of tS'nm-nn^ .k «'r^«ol«. R^'""" ''^^holic schools and, 
if the ''rightsTnd pr Xos '• aZ«^h«nTK'''''-i'^ school had been started. Now 
that that means the^SK th« nrn « ?^^' '"'^ T!""'^' ^^'^ '« >* possible to say 
classes of pei'son -aVuhe var ous seo^"^' H "' ^- ^^■^' ^"'^ "^' '^^ "S^*« «^ ^'^^"^ 
church is divided? If he Sr view wa^"T^^S°"r"^? ^^^«^ the protestant 
"any?" Either would h^v.^!! T' ^"tended, why did they use the word 

denomination," br;ie phraseT''anrlr'r ^PP'-«P';l«V«^'" *« "— " ^^^her 
attorneygeneral, seemecf to Li« ,?"^„«'««'' «f P«'-«0"3-'' My learned friend, the 
historv H,- t.,! 1 u • V . *°® argument on the fjint that as -i m-iM^- rf 

history, the .trugglo hnherto m the older" provinces had been bet^e'nproSsLts 
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and catholics. That, no doubt, is true— not, perhaps, quite in the sense in which 
the learned attorney-general referred to it, but in *' larger sen.e, no doubt, it is 
correct to say that But 1 point, in answer to that, to the clear distinction that is 
made in the British North America Act between the woni "denominational" and 
the word " separute." Wo have in the three sub-sections here the term "denomi- 
national school used, and instead of that being repeated again, we have in the 
second section the words " separate nohools," and we have again in the third section 
the words dissentiert or separate schools." Now, is it possible to say that the 
word denominational, ' which ia a word of well known signitication, which the 
urchbirhop uses himself as applicable to the protestants, and which the chief justice 
of the court of New Brunswick thought could be more properly applied to nrotos- 
tant denominations than it would bo to the Roman catholic denomination— is it 
possible, 1 say, not to note that these woids have a separate and distinct signification 
and that they ought to have their proper meaning? That is more clear when vou' 
come to look at the use of the word "separate." which I think it is not perhaps too 
much to say might be treated as a word of art. The Separate School Act of Ontario 
-not the first— will be found in the Consolidated Statutes of Upper Canada, chapter 
6o, and it is headed : " An Act respecting Separate Schools " 

Lord Watson:— For which province ? 

Mr. McCarthy.— For the old province of Upper Canada. That was before the 
days of confederation. It is an act of the old province of Canada, and it deals with 
merely the upper portion of the province. Now, the priyilege that is "•iven here is 
a very peculiar one, to which, perhaps, suflScient attention has not already been 
directed, that if the teacher of a public school, although the school is conducted 
under school regulations, was a Roman catholic, that fact gave the right to any 
twelve protestants to demand that tiiey should be associated together into a separate 
school and It a so gave the right to the coloured people of the province to have a 
s^eparate school not as a denomination at all, but merely as a coloured race thev 
have the right by this clause to have their separate schools. 

Lord Watson :— They may be very good protestants. 

Mr. ]yM;AETHY:— They may bo catholics and protestants. 

Lord Watson:— I suppose that inter se these denominations have the privilege 
of selecting the persons they admit to tho schools ? f & 

Mr. McCarthy .-—No, I think not. 

Lord Watson :— I am talking of the privilege before the act. As regulated by 
statute, it may not bo so— that is a different question, but I suppose there can bo no 
doubt that tha privilege existing in Manitoba of having a school meant as many 
separate schools as they chose. "^ 

Mr. McCarthy :--The privilege was the existing privilege at the lime, we say, 
and the existing privilege was to have private schools. As I have already mentioned 
to your lordships yesterday, such a thing as a separate school was unknown in the 
territory. There is no evidence that there was such a thintr as a separate school 
Ihere was simply a private school at Kildonan, St. Boniface,'St. John's and one or 
two other places— parish schools, as they are perfectly well understood in this 
countr}-. 

Loi'd Watson :— I suppose, if you say, " parish schools as they are perfectly well 
understood in this country," the conditions are not quite tho same. As far as I can 
gather, in Canada a parish school meant originally the school that spranij up along- 
side of the church or chapel. f o i b 

Mr. McCarthy :— I think so, my lord. 

Lord Watson :— It was really a denominational school in connection with a 
place of worship— at leaht chiefly. 

Mr. McCarthy.— I think so. At all events in Manitoba that was the real 
meaning of it. 

Lord Watson :— That seems to have been so according to the evidence on both 

sides. 

^'•' ^^^'^^''J^Yjj-Tfaa*' >8 so. I do not think there is any question that every 
schoo. in Jlanitoba naa in connection with some one or other of the denominations 
but the Presbyterians had their own school, although they lived not very far from 
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privileges and duties." Bays .rHecondHcrtir '„,.'''''• ' ^'",""' "" " ^" P^^e^H 

imposed in Upper C.Inada' on fhr^^pta e ^ols^L^scllooTt 1'" n?';lf "''' "".•' 
Roman calhocMiibiectH Hh'ill be nuii th<. ,""'„""'{ ''^''"°' ••^"s'^-'^'^ of the queen's 
plicable to the p.ovlncrof Ouebe; •' lit <.^^^^^^ ''^'■''''■>' ^'^'ended and mido ap. 

or dissentient BchooirexiHts bv law « tL "'"" ""^ Pl'"^'"'"" " '':>'«''''" "^ ««P"rato 
legislature of the ///ovince „J rnc^U nh vl r'to Vhn'*''''"*'"""^'*''''^'^^^' ^^^^"^ 
from any act or dJcision o "bo mvincia autt.ri.v ■ ! T"'"""' ^^r"""' '" ^"""^'l 
of the coloured people arc n Xcled hv f In^^^^^^^ »nd so on. Now, the schools 
Protestants to form a senuato sohro ff^th ^'"""«'.«"f' "'«'> the rijrht of twelve 
ti^ough he has Pastd ,;T LL tlol exa^ Roman catholic, and al- 

tificato, and alt houL'h he is bo nd ^o Zllf^-? ' "'^''""«'' ^'« has a better cer- 

Keneral school lawf .ill hev wue J.^^^^ ^I^^ 'H" provisions of the 

3. I submit, therefore still w h Snfi.ll.J^ Z'^*''^ ^^'^'^ ^y «"b.8ection 

general's urgumont thlt theloT ^Hs nl n '• "".k ^''^ <l°^«'e"ce to the altorney- 
tional and the semrate scht s and mon» on /" ^' fT^"". •'^'^"«" ^'^^ clenomina. 
you the statute, /hatin t elJabllVmru orti?NonS: 7&;':;"'^^ ' t ^^ .«'^^^ 
parliament, having so'g control over the Norirwlt T« ^. Tori .tones Act, where 
deal with the subject of Bchools in tin,, u ff'.'torieH. had, as I think, to 

ritories they cxp]^"ssl^nmvid^fn^ ^ ^/ '® T'"'/'^"^'«" ^" ^Le North-west Ter- 

orders with respect to cduoaUon b t if sh„ I th '^•'""'^'' "^"l' P'-"'' «" necessary 
majority of theVatepayl cTf anv d istr t o orti^nTf th:7'^%^°P'""^''^^^ '^'^' ^''' 
portion or sub-di vision thereof, by whatever nami th« «n- ^V'T''^^' ""' "' ""-^ '«''« 
such schools therein as they thin^l anTm.Z^L "^ " ''"''^•''' '"'^^ establish 

tior. of rates lhe,-ofor, nnd'io Eat the mi^orUv nf r^'"'?'"^ assessment and collec- 
protestant or Roman cutholc mav estnM «h ^ V'° ratepayers t'.erein, whether 
case the ratepayers shall be' — ^ establish separate schools therain, and in such 

Bides';rihTtr:s^^thert?lf to'thT iiutV'^h^ '^'^^^•^'«"^° ^«'-- ^'- ^-0 

the construction to be put upon t?>em Ind as t? hi !''' f "^'•«^e''.y chiefly is as to 
to me on one point on\l and^i ta cleJ b^e^ »« thar"Tr '' ^^P'^'' 

both sides is al I directed as far as I can sep to tM. v .f ^ '»'?^ "^^ '^^^^ Sot from 
in certain persons with resVect^odmw mTn l^ u^""? ''•'^'^'^ there wasa privilege 

troverBv bkween you is S Was i Tnat nd'o "■^''t '^ ^^T'""^^ ' '^' '^^^ ««"- 
that the persons enjoying it were to bo «l«r^L % ^''^"^ *"""^«"* "^ ^^^^ privilege 
tenance of national schods? ^^ ^'"^'^ ^"y taxation for the main- 

&lw:"iT£s^^^^^^^ 

lege they h«d was that oSng fheir'L^n SU "' '' "^^'"'^ '''' ^'^^ ^'^ P'-'" 
31 r. McCarthy: — Yes 

privilege and we may find there wrnone^ ^ there just to cover any possible 

the estab'ltm^fnTJf rhl'^ro'Lt b"v ^"1)'"'''''^ '''V''^' *^« "^'^'^ ««heme of 
sense made the mler ofThese vouLer ^iZT"" P^'- -ament, which was in that 
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with the vast and great subject of education, which is e-Kciasively conferred on the 
province. "' 

Lord Morris :— But if you put that limitation on the privilege, th.-it it was onlv 
the privilege to have their own schools ; one of the judges says that that is the same 
privilege as to eat bread or drink water. I feel great difficulty in putting' myself in 
the attitude to bring to the consideration of the case what 1 think proper and ri<rht 
to bring to boar on the subject. When considering the legislation, I think it ner- 
fectly right to put yourself as far as possible, and to regard as far as |)osbible the 
pouition of the pajlies who we-o asking for admission to the union on those terms • 
and even then, atter you have done all that, the question will come buck to bo what 
they have meant by what they have said. 

Mr. McCarthy:— Will your lordship allow me tocorroctyour statement ? Mani- 
toba was .lot like th^ other provinces. Manitoba was part of the Hudson's Bay terri- 
tory which had been acquired by the dominion of Canada. 

Lord Morris : — All that I think we are agreed upon. 

Mr. McCarthy :--And as to which the dominion of Canada had had to make no 
bargain. When British Columbia came in, as your lordships will find by the orders 
in ccmiicil, a bargain had to be made between the province of British Columbia and 
the Dominion, which was carried out by orders in council and approved of here • but 
when Manitol)a came in, it was part of that great territory which belongs to the 
Dominion and which the Dominion is daily or hourly in expectation ol making new 
provinces of, and this was the first. But there was no bargain. It was merely the 
Dominion parliament itself applying to a portion of its own territory which it 
thoi'gl- 1 nt to constitute intr a province and to give provincial rights to.'such laws 
as would protect whatever vi Ued institutions thoy might have. 

Lord AroRBis :— But although Manitoba may not have existed before, surely the 
dominion of Canada, that called it into existence, bargained with it the sort of 
existence it was going to have. 

Mr. McCarthy:— -There was nobody to bargain with. 

Lord Morris :— I beg your pardon, it bargained with the future Manitoba 

Mr. McCarthy: — Of course they legisbned for it. 

Lord Morris: — Yes, I call that a bargain. 

Mr. McCarthy:--! draw a distinction between a bargain which is made with 
a new province and a bargain which is made with an existing province. 

Lord Watson :— 1 do not know how to get to the mind of the Domii 
subject. 

Sir Horace Davey —Except by understanding the words they have used. 

Mr. McCarthy :— That is what I am asking your lordships to do. 

Lord V/atson :— The mind of the Dominion seems to have been that it had 
better not deal with the subject. It has left it to the province to deal with. That 
I think, seems to have been their mind. " ' 

Mr. McCarthy :— 1 think your lordship has struck the key-note of the question. 

Lord WatsoW :— It is a thorny question to be dealt with by anybody demand- 
ing a certain power of moderation. 

Mr. McCarthy :— I was only desiring in that observation to answer the appeal 
that the learned attorney general mado to this board as to the legislation that had 
passed during the earlier period. Surely a province which is to be we hope a 
great province, is not to be fettered by what 15,000 or 16,000 people did between 
1871 and 1881. '■ 

Lord Watson:— If I were to speculate on the subject at all, I would say that 
the legislative power relative to educational subjects was a power that the province 
desired to possess for themselves ; and that the Dominion was quite williiii; to let 
them have it. i a 

Mr. McCarthy :— That, of course, is the scheme of the first act. It was one of 
those things which was exclusively assigned to the province, but, owing to the 
difficulties that had arisen, the power of the province was cut down, and'there is 
no reserved pov/er in the Dominion to deal with it. It is not a matter as to which 
uicro 18 any reserved power to pronounce as to the power that there is, and il it 
does not rest with the province it is not to be found anywhere. 
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new.^f .!?rr:^r'n^'-,SS.J-i^- your .oni«hips a new .onientio.^ 

advanced by thoaUorneygL em !!!:«„/ thafr,'^^^^^ ""'^ "''^ havrr"rbeon 

ca.modajtrainstcontnbutinKtoasvshVmnr . ?° '"•"f«i""fi"»H right which , 
diHupprovod of; but, with g.o.U reHptcUo mv U? ". ^"''"l' *''" ««"'"" «a hoUe 
a imvato r ght with that? Shut Z not aSfc^'^,, 1'°"''^ '" ""' ''" °'>n''o"nd , 

now to be «aid that what'woToln'd ftVZ:^' ''"■ '''^^' -"> J-t rl^i.';: 
waHct'tond'rLT'''" "- '-»>b-'">P. in IHH affidavit, carry it the length which 
Mr. AIcCartuy.— No. 

"'"SS^T^^^^^ '' '-'- it entirely on thK 

memberHofthepreHentadvt'o.y board' ^""'' ^ '""^ '"^^ *''«^ '>« '"« one of the 
prei;' ^-— --One of the ia. board ; i« he one of the ad'vi.rs of the 

Bupe,.;;.Sd'"'""-' ""^^ '"'^^'^•'— ^ -- misinformed. It was the bi.hop of 

i'^'^^io^^^^^^^^^ "eput^ hi.se,f in a very 

M aT^ rather outlawed. ^'^ ''®'°'"'' " "»«'"ber of the board he would 

^''ir^^^^^^'^^^^^^^ZA ^'^^^^^V-T distinguished 
p^rn^tted the attendance Of the Homareir^^^^^^^^^^^^ 

Mr" McCartTJ'LT' ''^ "^"'^'"'^ »««o-^Hity. 

matter of conscience to thrtrten^^tlurreti^h^'"' " ^^^^ ^"^ «^i" ^^ is not a 
to know whether, considering the diKZ of n.?P ''«««"% «Ppealed to IW 
i.«h.ng parish schools, the ch.ld.^ orhTdforr* -^u""'^ '''« difficulty of estaT 
«chools,and permission was given And as Z t ""f '''. ?' '***'^"*^ at thepuSc 
the Roman catholics all through the Dominion r./^!\u''^' ^ """y '^"y that miny of 
^^LoT '*'''*''''*^ '''''''''''• ^"'"■"'on attend the public schools ev-n when 

theprllfb?hop7f^O^TarTo^vhowL''LofH% t^-^'''>ro, I was in college with 

Mr'S'c''" "' '^^^ not provelnyrh^ing "'^ P"^" ''""'''■ ^l^atpSicS 

it in that sen::,"b:c;;;?e"l^n makers tlVVf 't ^^ -"-'en^io- scruples about 
''V'*!}''Ji^^^'^ separate schools^ ' ''•''"^* ^^"'^'i^ ^^hools even when they 

Lord H:TZ'-%tir' "V,^ ^^« •"'^'-'^"'^'^ muy do. 
was that each individual of Jhi classibtol ,« ^ '"-""^'"^ ^^^' ^^^^t? The iSnUv 

Mr, Mf^C-lPTriv- V^ • •' 

-u-i_.iKTin . — les, my ioM, 



MANITOBA HCHOOr. AfTK. 



143 



new contention— 
not huvin/i( been 
t right which ho 
Roman catholic^ 
)t ho oonfoundin^r 
r)nH, but » privntr 
it of the cIrhh ui 
only juMt remains 

;he length whioh 



entirely on this, 
B is one of the 

advisers of the 

18 the bishop of 

nself in u vory 
I board he would 

ly distinguished 
3 holy see itself, 
Is in the adjoin- 
still it is not a 
Baled to liomo 
iculty of estab- 
i at the public 
V that many of 
•ols evn when 

n college with 
l^liat particular 

scruples about 
'■en when they 



hurch 



against 



ng. Now, the 
tributing to a 
^he immunity 

immunity of 
losing it were 
they pleased . 
^here was the 

the donomi- 
y law which 

ent grant an 
true that no 
smption may 



no..trLT.T„"„T""rrr7h.'?°''° " " "•""'"» •"'■"•"^ """"p"-. "-"i 

Mr. MoCaktht :— Unquestionably. 

w„„ir:o.''h"rv-!,„"a-/""'™ ^"" '•'" ' "'»'"'-y«-np.'™ b.fo,.. ,870, 
Mr. McCarthy:— Undoubtedly, my lord. 
Lord Watson:— The question is whether, no exemption havintr been onaftfld 

M? McCA7T.?;'"TT''''f"'K^ "T ";'"^'^"' '"^ ^"'"« "" implied ex'empL""'*'''''' 
Mr. McCAUTnr:-Undoubtedly. It just comes back to the question of fact 
Lord Watson :-Are there any circumstances which imply \t or sthoio"«nv 
thmg w. this case which, there being no enacted exemption warrants tie S' 

l-r:w'tTe;'hre\akt.^ ""'^^^'""^ "^-^'^^ «^'^"° -prerL"c^u.^:ihettt:!;Vt"£ 
Mr. McCarthy.— Undoubtedly, that is their view 
Lord Watson:— They contended that the legislature by that recoirnition ofthn 

Mr McCarthy:— That undoubtedly is the view they have taken Th,.t nf 

iirtiroViu-uror'"""" ''" "■°^- ""■« ''™"° f™- ">« &«, „i,ior"exLrca 

Mr. McCarthy :— It is. 

Lord Watson :-It is essential to the definition of the word 
th«A';i^^ ^''^"''•~?'"''''r'r'''"'^t''*^™f°''«*f ♦*•» legislature proposed to sav 
sepTrSschol!!!!!"'' "'"•^^'^' "• '^P"''— P-P-ed to sayX'^'hairhrvl 

Lord Watson :— Of course the learned ludires do not mean tn «nT7 tKo* fk^ 

bishop— *'' ""'^ "'^^y P"* '^^* forward as a ground why tho arch- 

view^aUo.^^''^'''' ^~^"' ^ ""'^' ''""^ ^°" '° ^"^ *^^^ '"^^"^ «' the judges took that 

Mr. McCarthy :-They all do. There is not a single judge of the cou t out of 

Itw r^'".^"'' "^^ f'^'^ ""^^ '"'^'' ^'^ ^'^^ «« *^« l^'^^ expressed^any view at airthe 
view that these schools were non-denominational and non-sectarian ' 

Lord Shand :— Schools under the act of 1890 ? 

Mr McCarthy :— Yes, schools under the act of 1890 Of course if vm. nnt fnr 
S tio'^lXol'tLr?^ -'^"o' t'^'^t « Ro-an cathoL cannot" aTt J s" TJet: 
where ?t?Ldt to ' """ ™"^ '^^ '^'"^ foundation for the argument, but look at 

fbuuded^denom.national schools -.Hginally, the theory was that tE viei. of "^l^. 
s:vn una t^ucir.r.g 01 meir religion should permeate and run through all the education 



144 



MANITOBA SCHOOL ACTS. 



face tli:r„i-7eLt!:a i °s iziifz^^^tr^T'r^^' '» ^- '■■ 

.ain.ycaSrS,e7d™^ -"'- -'„„,, b„t .bo, oe... 

cial university * somewhat similar character; no-provin- 

Mr': mS™;-£j r„rrerdo ""'™'"""^ ™- "">"" "■" -' ? 

Lord Morris :— Under the act of 1890 ? 

you cle'scribe'rjni;;^!;!" a sTor ^U^ly^T'! ,'' .'^•^^-'P^-" - Manitoba if 
«f ^'^^ but a university can hardly be JXJ a'srol'"" '"^ --««>«« the school 

in th^-Kra^'we'lSrblft'^ *^«-was something 

not a university of its own and I think T «^ "-^ ' ^^ denomination which han 
importance is attached to ?he inivSity LucaUo /?n°f T ^"'' -"^ "'^'"^ '^^' ^^'^ 
even to the earlier education ""'''«' ^'^^^ «^"cation in a denomiaational sense than 

nottSSSbTsSrwl^MTll^e'S^^^^^^ P-^ofview. I do 

srru^tLi'ty.-^ '--'' '^^'^ «-"" -Sf^rh^Xo'j rsorsit 

undeSoo'^ThreTalJeVt^oYtrreSjtXraZd onT""'* 'V^*^''^' ^ ^^^ "'ways 
catholics had not university educatSSonSn" to h«p''''^ ^^'K'^^' '^^ ■««'»"" 

Lord Morris :-They wish it but fh«,l si ^ l^^ ^''™'*" catholic faith, 
goinff to Trinity college ^ ' ^''''' '" "^ °bj"«^^«» ^o any Boman catholic 

tXiZriy!^''::^^ ^' P--"^ '^ - undenominational. 

try about a fioman catholic unTverdtyL IrllanS °''''^ ''' ""« """« '" ^ho coun- 
Ml'. McCarthy .—It is not dead yet 

nnd.i-^^^^^^^^^ 

national, wa. under the teaching "fmeSZfVfchi'rl?^"''?''"^'' ""J""""'!- 

rt:i-riThS!irrri' S 

going to a n„n.d,„o.i„„tiona, P™ar;^t„*o,\trL\7,:'itaTit fo?lt"e^: 
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la'iiHon that is given there, that in the one you are reared, and in the other you ure 
.suiiposed to bo so invulnerable that you cannot bo led astray. 

Mr. McCakthy :— 1 am sj)eaking of the fact, and 1 am submitting— and that is 
Ihc point of the argument— that if iho schools caimot bo narrowed down to traininir 
Kehool-s or early schools, they must embrace every class of school, and I am ur.able 
to sie why that word would not cover colleges or so-called universities. The result 
18, as 1 say, that if this judgimuu is uphold, practically the educational power granted 
Ly the legislature wouhi be practically stifled. 

Lord Shand :— Would not it be very much what it is in the other proviiices if 
this decision is confarmed ? Wo are told in the other provinces that you have 
I nothing but denominational education 

Mr McCarthy :— In two out of seven, my lord. In Now Brunswick they have 
jot^no denominalional schools, except in the sense only that they read the Douay 

Lord Morris :— It is so in the two important ones— Ontario and Quebec. New 
[ hrunswick has been always different. 

Mr. McCarthy :— Of course the reason as to Ontario and Quebec is that each 
had Its own special history. It is owing to the large French population, and the 
province of Quebec formed a part of the old province of Canada. It was they who 
uiMsted on imposing the separate schools on the upper provinces. It was done 
against the will of the majority of the people of the upper p.-ovinces and against 
their voting but when they got in one legislature, it was imposed on them, and they 
als.> imposed at the time of the confederation that it should be made perpetual, but 
the people who go out to the now provinces want to be fre.» 

Lord Morris :— What are the five where there is none ? 

Mr. McCarthy :—Xova Scotia, New Brunswick, British Columbia, Prince 
Mward Island those four are perfectly free, and then there is one in Manitoba, 
Which is the tfth. Ihen the other two provinces make seven, and the North-west 
lorritories have not yet any act, but talk is now going on in parliament as to the 
question of schools in the North-west Territories. 

Judgment reserved. 
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FURTHER RETURN 
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To an Address of the Hous. of Commons dated the 6th February, 1893 for 
a copy of the judgment of the Judicial Committee of Her Majes'ty's 
Privy Council in the appealed case of Barrett vs. the City of Winnipeg 
commonly known as the " Manitoba School Case ;» also copy of factums' 
reports and other do< rents in connection therewith. 



Ottawa, 20th February, 1893. 



By order. 

JOHiT COSTIGAN, 

Secretary of State. 
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School let rVicT.;e'3rT890TvS a? "''^•'"; ?« ^^-^oba Public 

in the Constitutional Acfo'f Sitobl 33 Vict f 3"%^ Is^of llZt'l? ^"•""'"' 
such law Hha 1 preiudiciallv affflft nn^J v;«.Kf ^- • .S-^"™- }°i^), Nothing in any 
tional schools tiffany cTass of Z^^^^^^ pnyiiege with respect to denomina- 

at the union." ^ ^^ '"""^ ^^""^ ^^ '^^ ^'^ Practice in the province 

effect?o7tr Ro^lTcrolio^oVfc^^^^^^^ '''^ufZtr''''' *''^ ^^^^'^^ ^ ^^« 
tion in the court of queeni bLch tn nl.i; /^^'^^s^'on a"«08 upon an applica- 

of Winnipeg made u2der the sit lar^Mr't'tJcrSm 1 '^^ '''^ 

cation; and the full court in ter. ^on,rJ^-£XrS:^^l^ iSfbuS 
2. " 

itwith theprovreionmjtJan ...u.^u 01 -xne jji 
and to examine into the history of the legislation. 
<7wu ^"^ ^^- I^oxdale," 1 Burr, p. 447 

times^re^^en^TpfrS'lnr^ot'''^^^^^^^^^^ T' T^^t' ^^^"^'^ ™«^« -' ^'^--nt 

^ce afco " Wi 1 berfbrce on Statutes "' 260-4 

in^ %ZZ"ZT^T\TBt^^ "^' ""^^ ^a''"^ '° P"^^"«' "«'"™"« tb« correspond- 
ColistituUonal let " ^ ''"''^ ^'"'''^'^ ^«'' ^867." and " The Manitoba 
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Manitoba Act. 



British North America Act 

(1.) Nothing' in any j , . 
prejudicially affect any righ or pHvS 

wmch any ciaas of persons have by law 

ro^ '\^?7'"ce at the union. ^ 

{^.) A i powers, pi'ivilei^es, and dufies 
attheun,on by law conferred and m 
posed in Upper Canada on theseDariTn 
schools and .chool trustees o " L qSJe"'" 
Kmnan catholic subjects shall be S the 
same are hereby extended to the dissent 
tient schools of the queen's protestanf 
and Roman catholic .2bject« in^Qurbca' 

by Kv at th ^"^^«"^'«»^' ^.chools Exists 
Tf i,."^L , .^""^ union, or s thereaftor 
established by the le^n^i^ture of the pro 
vm.e,an appeal shalNie to thegove.C." 
general in council from an actof dec sion 

i^omanc,^th;,t^^:;L;';orreTu"een-:' 
subjects in relation to education ^ ''" ' 

as from ;" '""? *"'/ '"«^' provincial law 
as trom time to time seems to the m7 

U118 execution of tho proviBions of fhi» 
So? ,h„"°' ■""""■ "'"' "'" «"° dec ■ 

.Scrfr-i%r,£ 

laws tor the due execution nf tu^ • 

moulded ,0 accompu^h the desi,.., oCt bfmlf oTtSa^ofiLelfr™ "' 



Intu'e" mfr "".P™"!!'™ 'ho .aid lefi,. 
latuie may exclusive v makn ln«7= ' 

ing to the following proviMons — 

P..-i;^iS,ra^.e'"ta"v;,^V'":/^p;," 

efer.traT;i^{j^7™S 

by. law or practice in the p^lncT « S." 

(2) An appeal shall lie to tho irovernnr 
general in council from any acfor der.?' 
^.on of the legislature of Te province or 
ii/h7o?'"''"f " ""^^°^'*y affecting a.n' 

San caC''^'-^^ '^' protestaft ,?r 
Jtoman catholic minor ty of the niiPPn' 

subjects in relation,., education.^"''" '^ 

nn^^aterE-^TS 
duly executed bv 'hn r^vnr^»X \i .\ 

in that behalf, tien'l'd'r e^y S 

"acTca:: m^ "'^ ^^>^ circu.nLnc: 
of CanaHn .1 "^ '1^"'''«' ^^« Pa-Hament 
or Canada may make remedial laws fo, 
the due execution of the proviSa of 
this section and of any deSn of ,I?f 
governor-genera. in co^unl^rSer^'.'^i: 



Act. 

ice the said Ic^is- 
y make laws in 
ubject and accoid- 
ovisions • — 
' such law shall 
F right or pW- 
denominational 
of poi'sons have 
e province at the 

) to the govern or- 
^any actor deei- 
' the province or 
ity atIectinganJ■ 
o protestant or 
V of the queen's 
ucation. 

I provincial Jaw 
mH to the gov- 
requisiteforthe 
o visions of this 
1 C'lse any deci- 
leral in council 

section is not 
oper authority 

in f . ery such 

> Circumstances 
thepai'Iiament 
nedial laws for 

> provisions of 
lecision of the 
cil under this 



" was passed, 
school law for 
nding subject 
" The British 
this separate 
'6 secured to 
estant mino- 
9 should be 
n, and that 
inada should 
^ted provin- 
above set 
itself. 



MANITOBA SCHOOL ACTS. g 

5. It will be observed that sub-section 1 of the clau.e of" The British North 

tZZltl t'"'" ""'^ ?''' '''^^'' "' P"^^'«^"^^« 1'-^ ^y '"^^ "f tl.runion Short y 
after confederation a question arose as to the effect of this provision when amS 
to the state of things existing in New Brunswick at the unfornt'e session of 
liJl7if''7'"'"^ legislature of 186!) a school bill was introduced brtho -overn- 
n ent of the day; and ,t was reintroduced in 1870, and debuted at groat len.h in 
March and April of that year, the lioman catholic minority of New Bnnwtok us 
sertingthat the priv.legcs which in practice the Roman Lholics had TXe the 
union in connection with denominational schools were theirs by law within he me in 

alleged they were being violated by the proposed legislation; while the pro es Int 
majority asserted, and the proposed legislation was based on, the view C such 
privileges were not had by aw, but only by practice, and ther'efore wer^no i roJ^c 
ted from infringement by the provision. ^" « nuu pioitc- 

wa. nnVj-'.H""^ tf those cireumstances that "The Manitoba Constitutional Bill " 

was, on the .-^d of May 1870, introduced into the Canadian house of commons and 

became an acton the I2th of .hat month. -i,e appellant contends that Ue ad Jit on 

L dlfi -r *"''^.f^"""'^''^T'^' ■; ^'y ''^^" «*' the words " or practice - .ontaine in 
the definition of the protected rights or privileges must be tiken to have regard lo 
the existing state of things in the territory then being formed in the nrov. co of 
Manitoba and to the difficulties likely to arfse ther«, as fevelopeS b ' e cCr 'ers> 

nosSo^tfeoT.rVh""!'^"'''"' "^^'"'"' '^^''' of theparliai^ient of Canada, to bo if 
possible effectuated by the courts, was tc extend the security for piivilc<^es so as fn 

^ZZSZZ^'-'''' ''-'''''''''- ^^'^'''' -'^^■•^^^ i^utho'.-trof.aw:^ 
that?-! '*'^''^"' '^'*' ^^^stutusquo? The affidavit of Archbishop Tache shows 
" Roman catholic schools have always formed an integral part of the work of the 
r hTlrL'^nf^p' '•'"''^i ^*^"' ''^"'•^^ ^''^ ^^'''y' ''on^iJered^ the education of To 
Thesoh.n?,-ntr''"'' P ?•""*"-' peculiarly within its jurisdiction. 

.WnK '. K^i""'-" ''^*^? iioman catholics, is in a large measure the children's 
c uded V.om i7 Ti.^' i"«0"ipl«te and largely abortive if religious exercises be ex 
«H„.l^^ K ^^ church has alway« insisted upon its children receiving their 
education in schools conducted under the supervision of the church, and upon them 
n« hfl,-. r^ {" Vr :^«^trines and faith of the church. In educalion, the Roman 
catholic church attaches very great importance to the spiritual culture of the child 
^nl hP!^ . • ""iT'T »"'icc""^Pf"ned by instruction in its religious aspect as 
possibly detrimental and not beneficial to children. With this regard the ihurch 
sh^M'h«',^'* al teachers of children shall not only be members of the church, but 
Sn^tK ^^ ^'^ f '™^r'^T^''.'''.l'""''P'°=^ and faith; shall recognize its spiri- 
nl fn?if'^ ^v ""i TJ"™ ^Z '^^ directions. It also requires that such books*^ be 
tfnn "•?. .u '° ^'^^ '■''""/'^. ^P ''^'■*'''" '^"•'J^'^ts as shall combine religious instruc- 
tion with those subjects, and this applies peculiarly to all history and ^hilosophj'." 
This affidavit further shows that: — 

*>,-.»" ^'■""' ^J".?^ passage of the act of the dominion of Canada passed in the thirty- 
I^ZIT I ^- ''^T.?^ ^^"^ ™^J^'*y Q"^«" Victoria, chapter 3, known as the Mani- 
toba Act, and prior to the order in council issued in pursuance thereof, there existed 
inhr^VT ZL""''^ constituting the province of Manitoba a number of effective 
^,ioS ^^'/^''f '*«'?• , pese schools were denominational schools, some of them re- 
gulated and controlled by the Roman catholic church, and others by various protes- 
tant denominations. i >. a 

..r.i'!^^'' '"®''"? necessary for the support of the Roman catholic schools were sup- 
Ttlt}V?l!'^ *'f ""^^ by school fees paid by some of the parents of the children who 
attended the schools, and the rest was paid out of the funds of the church, contributed 
Dy Its members. ' 

''During the period referred to, Eoman catholics had no interest in or control 
over the schools of the protestant denominations, and the members of tho protestant 
denominations had no interest in or control over the schools of Roman cathclics 
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ppL;^Sir«?;;pt^id^ts^ ^\^ -.bo. or,,. 

the Koman catholic children, and were noH nde, ^tl^ T" '^""'^^ ^«'" ^^^ benefit o' 
to the support of any other school ' obhgafon oand did not contribute 

catholics iteTa'mlS'rft^:;^:^^^^^^^ '^« "f^^ "^--^ to. Ho.an 

munity, and their schools wore a I oon 1^ 1 "«?'''•»*« ^^^rri the rest of the com 

beliefs of Koman ca.holics:rheJeinTetSth ''""'''"^ '^ ^''^ ^'^^^^'^^ viem 

1871 th^'a,:Xl'rE.^l JptsS Act " in the ye.- 

mens educutional matters were, o K^the ouesSJ'*'"' ^^- ''^'''^ «"d its amiul- 
BubHtantially regulated until 1890 when the acfnov^ "''^ '"?««"« are concerned, 
question whether this intermediate law v Ito d thl rX''")'^ ^'A^ P^''^^- Tne 
was never tested in the courts Rut if^ ] .^'^ the rights of the J^oman catholics 
Taylor in his judgment S^he pre U "cat" as"1-o!hwr""''T^ 'F ^^ "^^^^^^^ 
there was one board of education which fo;rLf„;n^^"''°'" ^^"'^ earlier hw 
but which was also divided into two sections a n otE? « "?'^ "'^ " ""'^«^ ^oaM, 
the protestant members, and a Romai nnthnM.^ !• "* '^®^*'""' ««"«i8ting of al 
> catholic members. The school dSs ThJolhonf I."' ^«"«.'^'i"g of the Rom 
protestant and catholic. The protestant IciZt ^^ ?fovmce were divided into 
testant section of the board, and thrtu^eo^ "k"^T '^' '^"^'•^l °f '^'^ P «■ 

protestant ratepa .. The Roman oth^r .•^^°^"^^^ by ,ho 

entire control o? ^atholfc schools "n5th: Solicit '""'' ^'^ '" '•'^« --" 

Jnotl° T ^'r ''■ •■^"P«""tendent 'of edueS fU tZ''^''^''''^"'^ '^' t''''^'^-- 
another for the catholic schools Thn l„L n^!^ • ^^^ P'otestant schools an-l 

he support of schools in protest'anlschtNis^^^^^^^^^ '°"^'"^' *ho taxes f^ 

alone and in Roman catholic school districts .nnipP *^' ^'^P^'^y ^^ protmtauU 
was also made for apportioning SLdeHvedf?omthr" «'^'^«"««<^"1>' Provision 
of persons who could not be considered beionrtoAr'''P.''"'i^ of corporations, or 
annually by the legislature for educational ^nrl "'*''' ^'"^^- '^^^ ^'^nt m^de 

:^crr:;rti;yy^^ '-^^ ^- ^-^^^'i^!^'z TcLKiiht^sy '■? 

«nl%t^ctal^e7ect^^^ the former statutes were 

cathol.c schools, and to continueThe formei protes^an^«^"^P™^'^^^ f"'" ^omm 
public schools; for while some changes iTmeCs^f ^""'^ ""^''" ^''^ na'"^ of 
the new schools are substantially tLticalwIthtt,^^^ government are provided for, 
testants under the renealod law ^ShVnaZn.t!^ formerly established by pro- 
exercises requires (as the divis ons of Zoi^Tr^TZT" "' *" ""^^^ ^^' '•^'ouh 
necessitates) that the exercises should be^of an Sn o ,^1- ""r''°"' denominations 
diametrical y opposed to the principles rdpracico of T f^'''^"'''' and it is tbu. 
This provision being accepted by the « ot^fS ^/^'®-^i''"^° ««tholic church, 
whole, the schools may be not nnfiLiw! a °'®?t«»t«- 'i"d satisfactory to them as -i 
that they conform to"ie pXstan ' l^d dn'n'^.'^ "'. p.'otestant scho'ols, in the sense 
ciples and practices in edKlon ' '*'"^^"" *^ ^^« ^^""^'^ catholic prin- 

law, i^e'Sr StinS u^nt^ ?£ TJ lUlif ^' "^^'^ T^ -^^-'-^ ^y the 
Koman catholic as well as protestant and th« ' ""^ *^' '"'^"'^ Population, 
objected to, provide for the Iev/in7of rates uifon^ are 

caTnl- '".'''"'h ^«'- th« •"ainfenfnoe of sucKchoors fnT^^ '^*""^'"g the 

TnAi'*^<''i''''°^'«««^'>«^"l>7the eighth nara^ranh'f h ^^^'P-^^'' ^^^ «0"ian 
Tachd, " Regards the schools provided L^Sv%Zp1i«\®^^^ «^ Archbishop 
the purpose of oducatinff their ch;iHr«n«r.ZK ■'■'^®.P"b'ic Schools Act ' as unfit for 
will not attend such sch^ools Rather than oJ^n.''''''^''" ^^ ^"'"an catholic pa,-en? 
!'«« ^y.'Vevert to the system oFope ^t 0™!'"^ 'th"'if''l't K«'»an^atho- 
estabrmh, support, and maintain schools nC^ZncewWh Manitoba Act, and will 
as before mentioned." accordance with their principles and faith 
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tionu: Rchooirt, which the class of persons called Roman catholics had by law or nrac- 
.ice in the province at the union. At the union, Roman catholics ha<I bv practice 
the right to support their own denominational schools, at their own charge for the 
purpose of instructing their own children, separate from those of the other denomi- 
nations in the community, free from all charge in respect of the support ot schools 
lor or used by any other denomination. At the union, Roman catliolics were in 
practice enjoying and acting upon those rights. By the law impeached, the Roman 
catholics are compelled to bear a ratable share of the charge for the schools there- 
under established, schools which are not denominational, not Roman catholic not 
separate, and of which Roman catholics cannot conscientiously avail themselves • 
while these schools are under the name of "public," sul aantially protostant, and 
are at any rate accepted and used by, and satisfactory to, the various denominations 
ot protestants. 

12. The Roman catholics being obliged to re-establish and maintain separate 
and denominational schools according (o the practice at the union, are thus proiudi- 
cially affected by the change, in being compelled first of all to pay the whole cost of 
thos3 douonriinational schools, and secondly, to bear a ratable proportion of the 
charge for the so-called public schools of which they can and do make no use This 
change does not merely prejudicially affect the Roman cat'iolics in their purse but 
(tending, us it must, to increase very greatly the burden of Roman catholics in'con- 
nection with education, while it diminishes those of the protestant denominations) 
difficulties are thrown in the way of efficient and wide-spread Roman catholic deno- 
minational education in schools most prejudicial to that body. It is therefore 
obvious that they :ire prejudicially affected within the meaning of the provision 

boy these reasons the appellant contends that the appeal should bo allowed and 
the by-laws quashed, with costs. 

JOHN S. EWART, 

Counsel for Appellant. 



"0." 

IN THE SUPREME COURT OP CANADA. 

Appeal from the Court of Queen's Bench for Manitoba. 

In the Matter of an Application to quash By-laws 480 a'nd 483 of the City of 

Winnipeg. 



RESPONDENTS' FACTUM. 
John Kelly Barrett (Applicant) 

and 
TheCity of Winnipeg (Respondents) - 



Appellant 



Respondents. 



This IS an application to quash two by-laws ofthecityof Winnipeg num- 
bered 480 and 483, on the ground " That, because by the said by-laws, the amounts 
to be levied for school purposes for the protestant and Roman catholic schools are 
united, and one rate levied upon protestants and Roman catholics alike for the whole 
sum. 

ion '^^^ application is made under section 258 et seq,, of "The Municipal Act" of 
1890, of the province of Manitoba, and raises the question as to the legality, or ille- 
gality, of "The Public Schools Act," chapter 38 of 53 Vict., Statutes of Manitoba. 

The first legislation in Manitoba, for the establishment of a public school 
system, was passed in the year 1871 (34 Vict., c. 12), whereby a board of education, 
composed of not less than 10 nor moro than 14 persona, was established, ouo-half of 
whom were protestants and one-half catholics. Each section of the board had a 
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book, „ l„a referent, to reir;£"tlS."''°a Toi*" f'"""''''''e "f-'l. 
I»gi»lature for common ,cl,ool oJucMi™ Ztl J , T"°^' «pproprialed by , l„. 
board, and .upennwndon,.' .«' ailCrbe " ^np"™^; ted"?o''',? '''° "I'""'™ "' "■» 

ted to tho section of the board to wh .^ S IZnlhf '''?'''"«! ^«'« ^l*^'^.'"- 
IK)vver to m,loct all the books, maps mdffl,L;n^^^ belonged Each nection h;.,l 
control, and to approve of the Xn« fnl ft5 * ^° ^° "'^^'^ '" "'" «choolH under it. 
however, that inTe case Mol hav nrretZ""? ''''/"^■^' ^•^"«*'«- "^''^^-'i 
selection by the oath.ic noction of tirboal-d S S ^uhLfT'^u''"'^ '"'^^'"^' ^"^•'' 
competent religious authority." 5." Man Sta q/vi.f "^ o ^'^^.aPProval of the 
22 ; d.tto ,9 Vict., c. 1 ; ditt^o, 42 v7c^T2ltito^'i' Yiot"* c V '''^' '' ^'«'- ^ 

to bo elected in the rnanne, prescS hi fv> T^' '^''."^' "^'^'^ «" advisory boar,! 
of education. It was A Z? p'o ?<^ed ti U^H^'n^hr '" ''^^'l'^ '''' '^'^ I'"'''' " 

to bo free schools fsection 5^ tl^Lt , li „i • P"^ '^ schools in the province wore 

be conducted accSdifrto ^th7rU i^tiorSTr.T- '" \' ^'^''' «^'-«'« «ho,dd 
that, except as above, nS religious txerches wLAn n ''^' ^°'?''' /«^*'^>«" 6), and 
were declared to be '• entirely^^o.lsSrirn 'V^ - ^h-^hools which 

schooS;:K:::;,^^«^'S^;;;s t^i^^Trr^y^^ -^ 

municipal grants (section 90), and^n c ties lown« Lf u""^ ^'^ [''^ legislative and 
oils are to " levy and collect upon the aS, «T^ ' ^ ""'^'P' *''« municipal coun- 
the manner provided in this act a.ni fn S ^ '^''*^, '"'^^'" *'"« ^'^nicipality, i„ 
sums as may be required b/tl" Lb Uc ^ooi tTZl^^'^f ^ ""k "r^^'"'^"* ««'«' «"^'' 
92), and it was declared thJt theCable pmL tv f.f 1 ' «?ho°l P"'Po.^cs" (soctio,> 
poses was to include all propertriiable to^SlT.'? ? '"un.cipality for school pur- 
exempt by the council f fom^Sic ipal anrf no f ' •-'''''"' ''' ''^"" """ P'^'P^''^' 
^ " The British North ArnSa Act m^^''l ^T/"''*''' ^^^'^^'^'^ (««ction 93). ^ 
the legislature may excluSvely make laws in y'^""^' ^''^^^ ^^' " ^'^ ««^h provi«co 
classes of subjects Lxt hereinafter eniateS^^^^^^^^^ to matters coming within the 
taxation within the province in oTde^tHKisn^n^^ V" " (2-) Wrect 

In and for each prov nee the le<^i8latur« mav L„i P'^'V^ce ; and by section 93, 
education, subject and accord.U 1o he foEn. ''"^^ ^ """^^ '''^^^ "^ "-^''^tion to 
such law shall prejudicially affe^ct any riSorf P':7'«'«"^--(l) Nothing in any 
tional schools which any class of pe^sor's have h.? ' '^'. J"'^'' ""^P""' *« dlnominu- 
, . By the 22nd sectio; of the ffaXba Act ^ 'in^'nV f' KT''''' "^ '^' •^"'«"-" 
egislaluro may exclusively make laws in relation tn/ "!• ^^^ P^''^'"'^ **»« «'»'! 

lec ed by any authority, and StLrl"^^^^^^^ ^«^«« ^«i-« levied or col- 

said schools were purely voluSv L. S ' ''"a,'^°'^. '"^^^'^ ^"'^ ^^^ «»PP«>-t «'' 
SutheWand, and affidavit, Archt/hop Tach^ ' ^^'''''"^'' ^'"^""' affidavit: John 

tionlo?s"ToS*i;r:S?tS tf cS^T''' "^^""- P'-^««-'" -usedlnsuh-se.. 
.anuoDa Act, cap ualy mean some binding rule or obligation to 
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which the inhabitants of the province were at the date ..f the union commit'od 
Ihoro 18 no evidence showing such to have been the case. Exparte Renaud, 1 Pugs- 
loy, N. B. R., 273 ; S. C, 2, Cart., Cas. 445. ^ 

Tho " right or privilege " with respect to denominational schools at tho date of 
the union was, according to tho affidavit of his grace Archbbishop TachtS the riirht 
to establish denominational schools supported by private contributions of parents or 
'7 1 r a] ? i "^ t'li'irch. This right has in no way been interfered with by " Tho 
1 ubhc Schools Act." Roman catholics are still entitled, notwithstanding the abolition 
ot separate schools, to establish and maintain denominational schools the same as 
before tho union. 

The Manitoba Act (Kcction 22) contemplated the establishment of a system of 
troo undennminatioiial public schools, and tho maintenance of the same by grants of 
provincial funds or by direct taxation, or both. The enactment of "the Public 
bcfiools Act was therefore within the powers granted to the nrovinci d legislature 
by the Manitoba Act, and was not an interference w=th the rights and priviletros 
with respect to " denominational " schools. ' ^ 

The respondents contend that the provincial le.,.slaluro was intended to have 
power to provide again-<t popular ignorance as an evil, and for that iiurpose to 
expend the public moneys, and, if necessary, to levy t, os. That certain individuals 
m the comnriunity, who voluntarily contribute to and maintain denominational 
schools would have to pay tho rates imposed by the legislature for the suitport of 
free schools, is too indirect and remote ar. etiect to bring it within the act as an inva- 
sion of their rights and privileges thereunder. 

Tho establishment and maintenance of private denominational schoo's by 
certain individuals or classes in tho community, prior to and at the time of the 
union, was not a "right or privilege" within the ordinary moaning of these words 
!!''i.r"",?'^.V\ ^^^ Manitoba Act. '^Bac. Abrid.," Vol. 8, p. 158; Com. Dig. (Sic); 

McKoddys Roman Law," Section 189; "(Jampboll f. Spottiswoode," 3 B, and S 
769; "l<raser v. Mitchell," L. R. 7, Q. B., (J9(). See definitions in " Bouvier's La\ ' 
JJictionary ; ditto " Browne's Law Dictionary "; ditto " Wharton's Law Lo.xicon "; 
ditto Imperial and Webster's Dictionaries. 



"A." 
IN THE SUPREME COURT OF CANADA. 
Factum of Case on Appeal to the Supreme Court of Canad\. 
Note.— See Sessional Paper No. 63b, 1891. 



ObDEB 01^ SUPEEME CoURT OF CANADA AlL0W[N0 ApPEAL, DATED 28tH 

OcTOBKa, 1891. 

E. 

Reasons of Judges of the Supreme Court of Canada. 

Note. — See Sessional Paper No. 46, 1892. 



10 



MANrTOBA SCHdOI, ACT8. 

IN THK SUPliKMK COUfiT OF CANADA. 

R«Or.TRAR-S CKRTrPCCATK VkR,PV,.0 TaANBCKr.r Il«C0KD 

In tho M.uto,. of .u. App„c^.ti.,n to ouash B,,.,, 48O and 483 of the 

Kjiiy of VVinnipcg. 

Between 

Jolin Kohy Barrett (Applicant) 

and 
TlieCity ofWiniiipog _ _ _ 



Appellant. 
Respondents. 



T p I „ Jiesponaents. 

^o.^^^nsz^^i s;s ''Li'Tz XT i '""'*^'"' '-^'y -•'"> ^..^ 

filed ,M my oHic-o in the ubovo p S b^ the nw' /T f"'^^ ^'^ '''" "'■'«"'«' "'-'^ 
hereto mark.,| B and C are true < E ^. tho faof, m f- .^"'""'°I!''* "'«'^ ""»«-^^"i 
UentH respectively deposited in ««! Tapnl and Sf /^ "'''"'"""' »nd re./,on- 

annoxod hereto, is a true conv of tff f?.' • .'u. ^''" ''"«""««»t marked D. aj.o 

"ppoal; and I turthor certifV th.u il . ' .l"(igmont of this court in tl,. si, 

?opy of the reasor^for j, yJu j^^^^^^^^ fi.«'«<' annexed here o 

'ng judgment, as certified fe;Geor;eD;,H%?"ih^ '""" ^^on rem!;; 

Dated at Ot..v„ .... .L ...M! "' '^^•' ^'^ °'"""' ''^P'^^- ^^ ^'^^ -u.t. 



Dated at Ottawa, this 28th day of December, a.d. 18-)1. 



(Seal.) 



liOBblRT CASSRLS, 

Registrar. 



ORD. 

83 of tho 

Appellant. 

■Respondents. 

oby Qovlify tlia^ 
ho original ciiso 
s nlso iinnoxiMJ 
nt and ro'V^on- 
markod D. also 
irt in til.- said 
xod horoto, is a 
"t when rondor- 
)r of thiH court. 

3KLS, 
Registrar, 



INTITK PRIVY COUXdL 

ON APPEAL FROM THE SUPREME COURT OP CANADA. 



BETWEEN 



TIIKCITYOKWrNNIPEG 



AND 



Appellants 
Respondent. 



JOHN KRLLY BARRKTT 

CASE OF THE APP n.T.ANl ^. 

1. This i8 an appoal from a Judgmont of tht ..,.,-.m„o eourt of Cuna.la nro 
, Mouncod on tho 28th October, 1891. reversing a jr ^.uunt of the com^rf oSJ's 
bench for tho province of Manitoba pronounced on tho 2nd February Y'!'.l ' 
1 nnnK /'^° '■^'"P""^*""^ J"»>t. Kelly tiurrott, applied to a judge of iho court of queen's 
bonch for Manitoba under section 258 of tho Manitoba Municipal Act%; Vka nu, 
on,<o quaHh two by-lawH of the appellants, tho city of WiLipe- bo n . b vda ws 
n mbered 480 and 483, for •'illegality," and upon tho ground, "Itbecau^e by the 
mv.d bydavv« the amounts to be levied for school purposes'for tho pro estaS and 

...J^' T^*' ?PP'"^»tion was heard before Mr. Justi.re Killam, who dismissed it his 

4. From this judgment tho respondent a|)peaIod to tho court of aueen's bench 
for Manitoba Tbo appoal was heard before the full court, co .It ng"d^ho chief 
justice, Mr. Justice Bain, and Mr. Justice Dubuc, and was dismissed by hat cou t 
Mr. Justice Dubuc disHonting, the reasons of their lordship, being reported in tho 
SteSr^-oLtd.^""^^"^^ ^"^^ ^^"'-'■^^' «"— "•^' «^ paleTl.^li-aS 

5 From this judgment the respondent appealed to the supremo court of Canada 
Taws th^'^P'"' ^r " 'r^^ by that court, an^d an order mado%.:;i h ng he sa by! 

fi T. ^n T 'b«.J"*^g'"««* «* their lordships being printed in the Record ^ 

t). Ihe two by-laws in question were passed for levying a rate for municinil and 

viz bv^jro " '>'h'''^ "^ ^^""lP^« ''' '^' >'«'*'• "' 1«^0- The priiTc"; U br Uw^ 
viz., bj-law 480, recited amongst other matters the aggregate amount neccssarv to 

and'"i I"* *"''' '^' interest for debentures and for £ ordinary currenrmricial 
Tn the oui T'T"' T^T ^ '«t'"'=t*°" '^"d the total value of the ratable propoK 
hoiild b?rafsed7on« T f'^' ^"* -''V''"^ assessment rolls, and enacted that There 
'Sed vXe onhL r^^^^^^ ^f ''''"'' ^ '"'' of 2 cents on tho dollar upon the whole 
Z ff.i f? ^ T^ ^""^ personal property in tho city according to such rolls 
^•^'•"f the oxpend.tiu-o mentioned, fhe by-law is set-out in fullfn the Recori 
corfHi;,XZnf "'"^"^td the former by-law. It recited that the property of 
dist n^uish ?h« rir' ""^^ .''.^ble only for school rates, and that it was desiVable to 
sroSnnf«^l!^'' providing for city schools, but so that the total several rates 
should not exceed 2 cents on the dollar, and it amended the former by-law so as to 
cTrronf ^""'-^1 '"'"'' ?/^^ I.""'''- ^«'- '"Merest on debentures and for thLrdina ? 
Zih^Zr'^ expenditure for the year, and 4^ mills for school purposes alsJ 

Dassed bv"rh«^?S".' '^"''!-'''l? '" *^? "PP^.^'J' ''^^^^^' ^he Public Schools Act, 
passed by the legislature of the province of Manitoba in 1890 (53 Vict., cap, 38, 
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IvTt^^'u*'^" province and aboliJLd al thl u^^ 

7hatthtt^''t''^''' ^'^'^ P^«««d and wore Ln ox tht'Tf '■'^'"^ P'.'^''" ^^^oo 
that the act ih ultra vires, and that the bv lawl^n nf ^- ^''t''"«Pondent contends 



„.i,„„, " '^'■-'"- ''i-r':s, anu mat the b 

scnool puipo-soH pursuant to it on all the ^•llf«nT.,;" ■*"T,'"" "'"'^'^ '°^'e^ a rate <'or 

'""''■•°""'' <■"" -^ - .hat Tis':, t^:^„rsr'^'-'''i''' 

Tho Manitoba A,,.,°.?,7"!' .°?»'?».?S»'"«' •!'« 



Ji8 ground for so contending being 

9. t'h Te "olS*'^, •■; ^•'^^ '^--"- at tteti^n'"'^ ^"^ ^'"^^ "^ 1— ''avo 
stated that hcTnl'tl^itt 3^;^^^^ own affidavit, which 

the ^ ^ ^^J and hLftt offfctofThL'r^^^ andamem' 

was levied upon all protestan and Eomin caK. '^^'*' ''^'■'"^^'* ^"« that one rate 
amount required for school purposeH S h« H ''^/^P'^^'^^r^ '" order to raise e 
ratepayers was " that each protestan; w n, , '''f'"^'^ ^'''^^ the result to iudivKl 1 
for Protestant schools alone' ndS C n?a h'o^i?' ''^I f^^'" '^ '^^ were ass s' J 

the res,.n"d:,u rnd\te;affl^^^^^^^ ofSt Bonin.ce was also filed 1,^ 

Ian s. The material facts relied unrnbvth«,r "'T^ ^'^'^ «" '^^''^'f ^^ t^o an,, "k 
of the arclibishop as follows : ' ^ ^''' respondent are set out in the aflidlvi, 

co:i;!LS i;;;t£'$j;^^^£^^^Ac, and pn.. to the order i„ 

tuHig the province of Manitoba a number oflwlr' ^^ V.''*"'"^ "«^ ««"«ti- 
, " *) These schools were dcnomhmtionni iT V" ''''°^'' ^«^' ^^'Idren. 
lated and controlled by the SnLn Sol f ^^^ ''^^"^ ^'^^'"- 

protestant denominations ^°'"' ''''"'■^'^' «"<^ others by various 

-;|li J^.or:;Sri-",^^^^^^^^ -^^-'^ -hools were 

children who attended the schools indfh«-^ "^ '""''' "^ *''^ P''^''«"'« '^'^ "'« 
the church, contributed by i?s members ''''' P"'^ ^"^ ^^^^e funds of 

eontlJov^rtire'sctelfure'^^^^^^^^^^^^^ -*'>?'■- ^ad no interest in t.r 

ho Protestant cienomination hai no hUerc rn?'.'''?' f "^ *'^^ •"°'"'^«'« «* 

K ^'''"".;i catholics. There we e i„Th ;"„;;''•' "1^' *''« ««hoo 

Hchoo,«. The members of the lCancaficeh,^:?h' '" '^e sense of state 

of then- own church for the benofi? of th« ^ «»PPprted the schools 

oTc ."IS" »^"«""°" •» -^"^°fot't„;s. t„"r°s.";;!,i.r';va:; 

woie merely pnvate schools, and ^ e X. ° !^ ■■'h'°V''°™''°"'» «''°''i"<>» 

not ,cco,ve public Mppor,/ that" o.chooltl^rj'''"",'"-^,"''"" '■■""'•»'■ "J Ji' 

w.« i po™oV;f ''V„p°".,'''£a^,if '; H°°'""""'' '» ">o province of Manitob, 
the Hna.„„, Bay ct^pl'; „^„»J'„^i ^Z^X-£:^S^.r:Sj" 
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(b) Prior to 1870 a number of white settlers and half-breeds had established 
themselves along the banks of the Red and Assiniboinrriverln what 
PovScT" "' '''" ^"^ ^'''' Settlement, all of which was included in the new 

o^^'In^I^k^^ M^"'*'- ^o'^^h America Act (Imperial Statute 30 and 31 Vict 
cap. 3) he old provinces of Upper and Lower Canada Nova Scotia and New 
Brunswick were confederated into the dominion of Canada 

(rf) Onthe 23rd of June, 1870, an imperial order in council was nassod 

,>ri^v'inciVfTh:D?min^on^ "°""^"^' '"^ '''''-''''"' ^^ ''-" — ^ ^'^^ 

M,mifo!!!!' ?^,™""^" ^?\"*^: (^^""'^ ^2 ^'*^^ ««P- '^) commonly called "The 
Manitoba Ac provided for the government of tho new province and 
declared that the provisions of the British North America Act shouci except 
as to those parts tiereof which were in terms made or by reasonable hftend 

"uT notfhe^ahol ' o? h '^"'"!'^ "P^^L"""'''^ ''' "^ '^'y ««-^ one or ml 
but not the whole of the provinces then comprising the Dominion and 

except as the sanie might be varied by that act, be applicable to the province 

of Manitoba. This act was confirmed by the imperial act (34 and 35 Tic t 

Cap, ^o,j *' 

(/) By the British North America Act it is enacted (section 92) ■ "In 
each province the legislature may exclusively make laws in relation to matters 
coming within the classes of subjects next hereinafter enumerated, that is to 

J'Sf} ^'"*^* ta.xation within the province, in order to the raising of a reve- 
nue tor provincial purposes." " 

"(8) Municipal instiiutions in the province." And by section 93: " In and 
for the province the legislature may exclusively make laws in relation to 
education subject and according to the following provisions • 

'(1) Nothing in any such law shall prejudicially alfect any right or nrivilc-e 
with respect to denominational schools which any class of persons have by 
law in the province at the union." ^ ^ 

(^) The provisions of section 93 of the British North America Act were 
varied in and by the provision hereinbefore set out in full in paragraph 8 of 
this case. And in addition the section 22 in sub-section (2) provide.tsomewhat 
more generally for an appeal to the governor-general i7councin>om any 
act or decision of the provincial legislature or authorities aifecting any right 
or privilege of the proteslant or Eoman catholic minority of the auecn's 
Th^-'RHt/h K'^*r/'' '^"'f °"- ,Th«P'-ovi8ions contained in section 92 of 
to Manitoba ''""'' ''''^ '^^'^''^'^ ^^ "'^ notaltered, and apply 

13. The ace known as the Public Schools Act, the validity of which is in nnes 

LTt IZlvJt! "" P"^'° '^""T '" '^' P-vince'are to be fL scSfs (^ ctiJs ;' 
hat all religious exercises in the public schools shall be conducted according to 
he regulations of the advisory board, which is provided for (section 6) ; but in case 
n^nf,";f}r 7 parent of any pupil notifies the'teacher that he does not wish sS 
rS omAI!1'"'1' r''^r"' T''.''"'' *^"" '^^ P"P" «hall bo dismissed before the 
iusffinr«?h« r *"'^t P'"^°' •]? time appointed for such religious exercises being 
fviofl . H K '"n^ ^7'"u AM public schools are non-sectarian, and no leligioul 
exercises shall be allowed therein except as above provide.l. Th^ act is not com- 
pulsory ; no parent or guardian is compelled to send his child to a public school 

worHl^Ltr.^'''"'?- r'*"^.^'","PP°"' *""•' '"^"S^'y "P"" ^''e effoot of "the 

an q^ ^Ph^ " ^'T''"' 9«"t"'\«'^ *" 'section 22 of the Manitoba Act (33 Vict., 

cap. 3). The law in force prior to the union in the territory which now forms the 

province ofManitoba was the law of England as at the date of tho Hudson™ Bay 

cou'^nC^ R^'"''' VS^'V^/y> ^^\^' '" ^« ^^' ^' «»«h law was applicab e to t J 
country Roman cathohcs did not therefore possess any right or privileL^e with 
respect to denominational schools by law in the province it the union. The '' dgh 
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inienerea with or "prejud ca Iv affecfpH " h,r +k„ u u.- «^^'' '^"^ »" "» way beon 
catholics are still entitled to esfabMsh and Z- f ^"5''«Schools Actof 1890. JRoS 
same manner as before the unTon ™*'°'"'" denominational school; fn^^ 

should besetaXandtJe'Tud *e„ .V'lt^*''"' "*■ "" "'P"'»« «<>«« of Caoml, 
.■e.o..„.cd, with ,M, „r fn^tKi, Srow:?;J ^JZ^L ■"■"* '°' """"* 

"^ "vv, lor ine loliowing amongst other 

REASONS: 

*'^ H-g?."!: K^r °''^'"""' ^- ^»y'-. OJ- - Bain, X, ar. 

' «f ";anrHK'r;|.i;ii^rS'^«/"^^ «koo,, does „„. 

schools which the respondent 0. anr -Kf denominational 

(4) Because the respondent Ld no ^'"r?»ii««al schools. ^ 

01 the Piovince^prioro the union''' ^'^^ •''l" ^'^'°*° «^tholic8 

practice respecli^gdenomi'ar„al XV^^^^'' P''^^'«^«« l-^' 
establishing and maintainSJn,fZ u"""^,^ *'^''«'' ^tan that of 
of the Romish ch^^Twere^taEf Ik -^^ ' " ""^''^ '^' tenets 
with by the act in quertion ^ ' ^''^ '' '" »«^i«e interfered 

'"' r ^^birpSC affect 

denominational schools in thi. In ™ catholics had respecting 
been judicially interpreled ""' ^" ""^''^ '''''' ^^^^s hav^e 

^ ^ 'STest!thry^th"?p^^^ *•>« School Act 

in the part of the nrif inn« 11- k^®'' "'^'^'^ ^«''« 'ocally enjoyed 
city of Winnipeg.^ °'' ""^'"^ '' '^^^ ^^'^^^i" the limits She 

HORACE DAVEY, 

^'ALTON McCarthy. 



m THE PRIVY COUx^faIL 

ON APPEAL SKOM THE SUPREME COURT OP CANADA 

BETWEEN 

THE CITY OF WINNIPEG 

" " * - Appellants 

AND 

JOHN KELLY BAERETT .... 

Respondt-nt. 

CASE OF THE RESPONDENT. 

-^^-I'onilt^^,^^^^^^ her n.ajesty in council f.-cn a judg- 

Winnipeg should be quashed The nL^r.^- *''^^ ''°/''^'" by-laws of the city of 
tanceJsWher thePuKschtriT'lslo^^^^^^ ^^f^ '.^ ""^ «^ ^^^'^^ i^Por- 
power of the provincial leSaTurrof Manitoba^ ^'f"u'^^ "'^ ^i^'^i" the 

ing to the following provisions :- "* education, subject and accord- 

" (1) Nothing in any such law shall prejudicially affect anv rWrh t 

claK'^'^' with respect to denoLnatim^a ^cSooLs Sch fny 

S„ion P"'"'"' ^'"' ^^ '^^ '' ^'•«^^'<^« i" the province atS 

" ^^^fhi" """"^ ""^ ^""^'^ P^«vi«cial law as from time to time seems to 

o tfr;rvfs:'o t-r^'f ^^^"'^''^ ^°^ thi'd'a^irertio"^ 

decision'ofThrcI ! " '^"^'l"."' '' "«* '"^^e. ^^ i» c"8o '"'^ 

o^".rasThl"cSm^t^'^'''^f'^^ 

only as the circumstances ofeach case require the narliamnnf 

Pera?iS ^^Jnciirr'tSso" ti^'^^^^^'^" «^' ''^ ^'— 

caseLfnVy'tu:nr.'TdS^^^^ the question in this 

North Am Jrica Ac S wUh the eTcentln T^^^^^^ «ub.sectionl of the British 
above in italics do 'not appear in sL^ffi^^ Pointed 

America Act, 1867. The two sectk^nH hn^ Hub-sect.on 1 of the British North 
in the Eecord. ^ '°"' ^^""^^ mentioned are collocated for comparison 

of edtcatl'rntLtobT :i" iny^oruTs^rv"'*' T' '""'^ ""^ ''^^"' ^'^^ «^-^« «^«tem 
education. There wL 'however^ for ^„,Il' ^'" «^^^« ^™"'^ .f""- P^^-P^^e^ of 

inafterinedcath^l^^:^^^^ 

intj cQucaiion was under the control nf fK„ „ .u V-' ~" "-"■^'— /•^•" ""saaeu.anu whore 
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^l^l^o^^KS^X^TtCSlllr"^ ''''''•'^' -hools of their own, whiH. 

other enactmentH dealing with Kbl"^^^^^^^^^ '"• f"':'-^«1"«"t «e,SHi, J 

was codified and extended by 4t Vict chancer ^^1 T''^''^'"'"^'^" «» the subject 
introduced by 45 Vict, chapte rs 8 md n*^ ar ' ""^/f i?.equent modificationn Wen' 
chapters 37 and 54 ; 48' Vict^ chante" 2^ 50 Vic f tl ^f'^ 'l"^^'"' *' ' ^"^ ^'^^ 
chapter 31; 52 Vict, chapters 5 S 21 ' ^'°^-' chapters 18 and 1-) ; 51 Vi,t, 

p.-ovi^ce^;;£ed'^"t;?Si:nantt^l.:' "'"^^"«" 7^' -^^blishod in the 
specified proportion were p ^es^"n s fnd . ' 'f.^"""^!'. of whom a certain 
catholics. This board was^'uvidof? 1.^. f "'''•" ^P'^'^'ticd proportion wo" 

each section being cxJh.^ely cotpo d of^the';.'''"^' '^'''''f''''' '"^^ ''"^ho i 
'•e^pectively, and the control of protCant schllT ^°'' P''"f«««i"g these faith 
Protestant section, while the co.UroT of the "! h S ^"^^''"f '^'^^ ^^'^ted in the 
I'egards the selection of books re la Lr to .^ricwn ? '"''^"^ ** '^•'»« («"bject as 
competent catholic religious Lthodtv^ ex ch &'"'"^ "J"-'"''^ '" the' control of 
The acts then provided for ^he divi^ on of th '^^ >" the catholic section, 

which wer.styled respectively V^o\l7LLTjhnV^^^ ^'«tricts, 

further provided that the establishment of a schoo llt^f.t''^^' "^'f ''"'''• ^' ''^"^ 
a particular place should not prevent he establisitr/^""" '^t"^'"*"^^'™ 
another denomination at the same olaL P,vf,f • '^"^ ""^ "" '^''"o' district of 

school trustees of each schoolTstHct the eWnr ^''•' "'1'^'^ ^r the election of 
such district of the religiousTenon nation w£"c^ • V^'l ''^'^W^^-^ within 

trustees, when elected, became . cornoratTo nn^L ?k"*"''* ^'''^' «»^ ^^^ school 
Trustees for the Protestant (or Cathoion-th" ""'^^' ^\ "«'"« «f "The School 

, ■•• The school trustees h^idpoweTunrrT !""^ ^e) School District of 
sonly a rate within their district tSolpurpose^bLt'":?''"' '"^ '"'^ ^«"^P'"- 
of he religious denomination of ho partrcula. E,W 1 HK "P''" ''atepayers of 
under .ability to contribute to a cathSl cVchool nnrTo^fl^^^?^ "" P'otestant was 
Provision was further made for the division of sLh'!' *° "" Protestant school. 
state in aid of education between the var ous cathoHo «n^H "^ '. ^'. ^'? ™^^^^ ^^ '^e 
in proportion to population. catholic and protestant district schools 

to eJucationI" if lilllXTlTZ'f "^f "'^'^^ r^'''' ^^° «t«tutes relating 
together with an^dvSy board cot s'tinSlre';:' 'h "'''"?." '''' -tablished: 
i-oference to their creed%f whomTir^werTriT'?^f'1^ '^^^PP^^ 
education and three by the teSrs of .T ^„ P'^ '"^^'^m^^ *^« department of 
appointed was substituted for the rotestantanHth^^^^ The adviso,^ board so 
education previously existing, vvhicrwas IbolisSed R K't""^"^''^^ ^oanl of 
act the validity of which is i ow in nuest?on and th" ^' '^'^P*^^^ ^^'«'' '« the 
Schools Act," 1890, the previous leSf inn ^"f ^^'^^ ^^«s entitled "The Public 
repealed. It was providef^Lr existing Z^ f 1"^ ^ P"^''« education was 
should become subject to 'he rovis.oni of ff^^f^^^ 'l"'^ -"^^^^'^ «°*^«ol districts 
public schools sho^uld be cSted ac S n'J' [o'"tV^"' 'f^'""'' '""''''''^ '" *''' 
board, it being on the one hank <rnifnnTt^ ,u ^he regulations of the advisory 

whether any rfligiourexe^cist'fhoXTat See 'a^d' ""' T'T ^^ '^''^ ^'^"-^ 
any parent or guardian to refuse to a^L Ms cS L ^ P^°" the other optional upon 
It was further^provided that the schools should L '^-"^ T^ ''''^''°»« exerciies. 
religious exercises should be aMowcd excent I« nf ^nfrc'y "on-sectarian and no 
control of the advisory board, the managenfenroftr rV^'"^' ^'"^i"'' *« t''<^ 
trustees who were to be electee hv tlVi v.ff^/ • , ^^^^^^ "^^^ vested in school 

aot further provided fortheleLmenb^trm '^"^1"^"''" of creed, it 

payers within the municipality of Tuch rates ^Tk??^^"*'^^""*'^ "Po° "^ ''"te- 
tenuDce of the public schLls^therein In the ruralHi ^'T'T'^ ^'' '^' '"^''"- 
assessedwasa fixed sum for each school whi£ in m *? ?^'"'«t» the amount to be 
municipal authorities were required to .'aS such s!n f "'•' 1?T' ^"'^ ^'""g«« ^he 
school trustees of the district. ?t wl pt,Ted that .""^ 

. w.._ pi... weft that niongst olLer persons any 
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-.Ueal Vrincroft.^'So;Sr;h:^t if :r''^;r^"^'^ '^ ^'^ ^--» -^thoUc cede 
an essential element in the cdm-otil 7 'u ,". ^'^^ "''^^^ "^ members of that chn^lt 

Se'fSeV?'"'!"^'^' ""'' •^^^-'' '- -odtfe'd'tde/th^^^ ^<!»cation s'tld^^ 
Pub c si? 1^' '1 T' "^' «"bstantialiy disputed that th«^''r''T''" "^' "'« '^^'''■^^■ 
i^ubhc Schools Act would be regarded bv cnthn ''■'''"•°'' Pi'-^vided by the 

their children, and that thev confi nnf ^ ^^.^^olics as unfit for the education of 
attend them, and vvould conseouenlv la -eTo rr?r"."^'>^ P^''^'^ 'I^«'> ' I d Z to 
voluntary schools, conductedr."ccordrc, Jh / '''' ^^^'^^^^^^out the province^. Jh 
Hupport and maintain such sch^ itTo^n ''' ^^' P'-'n'^iplen of their faith and to 

prolesti^ft '1 '^f"^''^"^ '" *'- ^'* « h B't;'\v^;,d"h!f" ?!'"'' '^"^' ^haJVoJoo ^ 

passed two by-laws, nos. 48(randS' 'lll^l'P'.''""^^ the corporation of Winnine^. 

money for the purpose, am;ngs^others^cS^^^^ It" ''"^'"« «'^ '^ l-rgl Z Jf 

expenditure under the Publif ScSs Act ISqTT ''jf ^'"T"^ ^•'^^"i'-'^d f'^'" ^cloo 

district. The amount of the said rate vvh^i^^^^' ^""^ ^¥ Public schools within the 

by the trustees of a public school within th«n?.? -'"T-' ''^^'^'-ed for school purposes 
for the Protestant sc-hool distric of Wintpe" nTr'''^, '""'^^ ^'^« school' tru' tees 
and a sum of 2,550 dollars required for «TS ^' '" ^'^^ P''Ovince of Manitoba 
the catholic school district ofVintipt no ] P"''"*^'^ ^^ '^' ^^^ool trusteesTor' 

«aid acl, t^V^S^Uj^S a ;Smirr^*!l"'^^" ^'^^ ^"-«- '^^ t"e validity of 
:^>' th« f'-'iJ by-laws should not brqurhe 1 fo'"''' "".•.'^^ 'M^pellants to show fuse 
amounts ov.ed for protestant and catrolic!<oi;o^.- '"''^^u "P°" '^« gi-o'-'iJ that the 
•ate was levied upon protectants an 1 ..r.'^'t,''*''"^ ^^^''^^'i ""ited, and that on! 
levied would be inval d accordinVto thn «t°' Z-"''*^ ^«'' '^"^ ^^^ole su^ A m « "o 
passing of the Public Schools Ac!, ml "''""" ^^^''^ ■" ''''^ ^' ^he time of the 

His formal :S'a;X";i^^23l'd'^ ^^"'"'"' •^•. -'- di«--ed the summons 
held that the righti'and p'il' lef^s '"for ^dTin th^' '''\ '* '' '' *^^" '^' R^^o^Ue 
denominational schools of havinrchiM '„ A '"the act were those of maintai iin<. 
therein the peculiar doctrines of the tspect^^^ "^' '" '^'"'' '^"^ ^"^''"^ ^"^"1 ed 
prejudice effected by the imposition of f^f denominations. He regarded the 

thoywere conscientiously oppSed a" sLeth? "''"•" .''^^'^""^^ f"'" «^'hoolf o vvh h 
not talce it to be within the S '''"'^'^'''S ^^ indirect and remote that oe coild 

Dubuc. J., dissenting. The form ilTud /mlnf «'-ff"ment, dismissed the ap„ .t? 
C. J. at p. 3U, of Didnie, J^ ? p l^^nd^? hV' '''T''^ "' P" ^•^- ^^^ -'easons of fivb7 
. i;i Taylor, 0. J., tho, ght^h•vt tho " 'r^- "^ P- '^^ '^^ the Eecord. 

nght. and that parliamenftlueiS i act l^a Xt P''"'''^^'^'? " '"^''"^-' '--I 
at the time of the union, in the Irihit m f,, V ^^hatever any class of person was 
t.onal schools, should cm n e a d shmd 1 n"} f ^"'"^' '" ''^''''^''^ '^ ^'^^ nS 
vincial legislation, but ho held tha nonl i . b«.P^«l"'iicially affected by prl 
«'ay affected by the act B- in T Ili?. .^ "'^''^ '"'^'^^ts or privilei^es weie fn Snv 
on the same gl-ounds. ^ uc," X ^ tVeT^ J'"'^^"'^'"' ^^"t, sub'tal-^K 
tic^o at the date of the union, ^'d'i Mended t~ ' ^ '''" ^'''''^'^' °-^'«tir-ir bv pml 
uunomuiationtohaveitsden^minatiWiI^.hir-PJ''''''^/^ was the riglft of each 



18 



r.-iNFTOBA 8CH0OI, ACX'S. 



mombors of such denomin.^ >n9 could not in conscience avail themselves an.l fl,.,t 

..rr.}'^' f ''«/^'I?°'^'°"^ 1,^1*'" 'ippoaled to the sup.on.e courtof Canada which cor 
T^X^ Th.TI'^r' f ^'■;;l'^'"« ^'-« f^'^ co>^sic'o,.ation, unanin"3v allowed V,' 
S'Kue C TilTnl^h sS^.'T"'''^^^^^^ .84 of the Eecord; the rea o 
« in to 0« ;. ^ I ^ '"" ?' •^•' ''""■'''■'' '^^ I'P 85 to 91, those of PatigpHon ^ 

i^Ssn^A^o? tho'rcl'"''"'''"-' '•' " '^>'- ^'^ ^" ^"^' ^'^-^ of Taschereau, T., a"p,. 

he Publ.c Schools Act, 1890, the etfoct of that act was to ,. priri ^i;, f fn;^^^^^^^^ 
benehcmluse of the .jscom of voluntary catholic schools whiThau b. n esfab i^^^^^^ 
befoi-o the union ar.d r.ad theroaftci- been eu.Tie.i on under he state Jsln; 
duced.n 871. Pa.terson, J., pointed out that the word. 'Mn uiouJrafecf in" 
|sec. 22, Kub-sect.on l.oK ,),o ManitobaConstita'innal Act wouM iS Xanv o t, , 
interference with the rights or privileges in c,,estion! al hm ih fdl n.^Xr^^^^ 
extinction of such rights or pr.vik,,,-,. ^He held that the nn pediment c. in 

s,:y^;sss':d;Sho^c^v::S'-^s;;r t:? s::tf^ '^^%'^ 

another system of education amL^J. n. " "^io^oi^ Sn^o ^h^^^ 
and privileges within thomeanin.r of (io -. b .ec/i - hV .nVo. i^ . ?" ''"^'''" 
the mere ri^ht of maintaining v^.i^^Lrv k IS' liey ch^^ ;> p^fSlh^ '"'1 
causing their chiluren to att.rnd sn.h schools could .uH^ave been'' fe ^ht which'i 
was intended to reserve to catholics or other classes of porsonrby the iise o Vc 
word 'practice," since such right was .m.ioubtedly one enjoye.l by^very person '>■ 
IVchot Tf"' ^^^.'^^.^'"J.took a similar view to that taken bTPatter^on • 
l;.^c eu :,u, J., gave judgment m the same sense, holding that the contentio^i of thV 
appe Hants .rave no otfect to t(.o word " practice " inserted in the section 

shou d 1 J tt^ y?'r .1 '!■'',';"" • '^'* '^" judgment appealed from is correct and 
snould be attt.fi;ed for the following amongst other ^^>^^i umi 

SEASONS. 
1. Ho'.ause the provisions of the Public Schools Act, 1890, preiudi- 

ns ?^v «' . f k'^"*' ""'* privileges of catholics in the province 
as Ihey existed by law or practice at the dale of the un on with 
respect to denominational schools. 
^" ^^fw) r^^"".",-' ''T",* conscientiously permit their children fo 
8-iid act " '"^ "^ constituted and carried on under the 

Because by reason of the compulsory rate levied upon catholic 
latepaycrs in support of the public schools, mateVial impedi- 
ments are cast ,n the way both of subscribing and of obtainin.^ 
subscriptions in support of catholic denominational schools and 
of setting up and maintaining the same, and the rights' and 
privileges of catholics in reference thereto are thereby preiudi- 
cially attected. "^ ' *' 

Because by the operation of the said act catholics are deprived of 
thesystem of catholic denominational schools as they existed a' 
the date of the union, or are prejudicially affected in refbren. 
to such system. 

Because the public schools as constituted by the said act are 
may be protostant den<ou; , ..ational schools, and cathuii • ' >. 
jjayers are by the said ac- -.-'ipelled to contribute therof ^ 
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b. ±5ecause the judgments ai.U reasons of Dubuc J and ■ 
several judges of the supreme court of Canada are correct! 

EICHAED E. WEBSTER. 
JOHN S. EWART 
FRANCIS C. GORE. 
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IN THE PKIVY COUx\ClL 

ON APPEAL PROM THE COURT OF QUEEN'S BENCH OP 
THE PROVINCE OP MANITOBA. 



THE CiTY OF WINNIPEG 



BETWEEN 



AND 



ALEXANDEE LOGAN ..... 

CASK OF THP: appellants. 



Appellants, 
Respondent. 



1. Thi 



VI nee 
o 






^.en^^^^rrM^^^iriutr ':^:r^t^ the chief justice of the court of 
Vict, cap. 51), to quash a by-law of the mr'o^ hi f'h ^^"'"^""'Jnicipal Act (;W 
law numbered 5U " for ill.,;ni-,,;.' ..ll.P'f.'''"'^' "?*-' ^'^J ."^ Winnipeg, beiuir bv- 
tho amot. 
of the cli 

"Thnt it ,v ni^'^'ir " "" "'""' loiigious (lenomi 

of schools wiich f m t" ::S:Zt>Z:iX'''T'' f ^^^^-^'^-^ the support 
there are not taught religiourexercises n ei^^^^^ ^f ^''"t'^''^^' ""'' "' which 

appearing in affid'avits and paper!*^Icd ■' ^^' '""^ ''^"'■'*'' ""'^ "P^ng^-ounds 

court'afS-^'l.^PuS'q^ ^."ncourt in term, and the 

distinguished from the dec sion of s,™ ?l \- ^''?""^ ^^""^ ^^^*^ ^"^'-^ ^'o^ld not be 
which is now unde anneal^o f '"I^^^"^*' ^""'■t "' the case of Barrettys. Winnipeg- 

ManitolmLawEeportt'ro 8 pTaK>?iudir"r'- ^'''^ 'T '^ ^^VonI\ 
4. The substantial Question' t th„ ">*^ J"?gf"«"t« are printed in the Eecoi'd. 

PJ.«sed by the legi^ia^i.r^nhe 1 n Jri-^niTo'bffn S'.O^'m V'f ^^' "^'b 
Manitoba) is within the powers of that leo-islnhfr ' ,7 } tS^^ ^'''^•' ^»P- '^^> 

one system of public schools and a bolLlf^r ^° .*'""«'. This act estal)l,«hed 
separate public 'schools tKetoJo i exS n' tUT^'^T f'l ^^'"'•^" ^^^'^^''^ 
.s ultra vires, and that the by-law in ouest on wh^^ti '^"P^"^'^"* ^'a-ms that the act 
pursua to the act, upon ail ratena?ers nnL ^ ^''^^''"^ ^/'"^*^ ^^'^ ««^««' Purposes, 
«o contending being that the act^-t^ he a Lr" T''?"'"''^' '"''^''^'' '"« ^'•^""d io' 
sion contained in the act under whi.ri^^^t\°*^^"''' 'J^'"""' *'^« following provi- 
(33 Viet., cap 3, .oc^2?:S[i;:;^of cSSyO) ^- '''"^ '"^« confederation 

^--^'^^'^^X:::^^^^,S^^^^^^y -a.e lawsm 



tice in the province at the union." 

K,.hnJ' '■'''"' ^^'^""'^ \" q"^'«tion was passed for levvincr a 

school purposes in the city of Winniieg for the ve i,- 1 In t. -. . .— • " 

amount necessary to be raised to meet intlre t for' d JT"'^ "'' ''^Sf^y^i^i^ 

-rc^^be^.ai.edr-;;e^.-^^^^^^ 
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municipal oxiS ,"x. -mi TrZJl .''''?"""~ ««,""»(! Joo a„J (,„• o,,!!,,',,. 

lated aS^oL'Sn Y*'f/^«"r '"?''°;'"' "^'^^^l^' -"^^l «f them bein^ re-n,- 

>f< mr , ™ "^* ^^"•^'''^ ^''hools in the sense of state schools 
. (e) The clauses of the Public Schools Act nf ison ^.wfi; uV ,• • 

rrsr;;t".itifi^=--'---^^^^^^^^ 

I'urely private schools. 

In no way subject to public control. 

JJia not receive public support. 

otherwiir' '"""' """ ''^"'' '''■ ^''"^^'^'^^' •^y ""^' ••"•'hority, school board or 

canal o^rhrsi^, S:i"..^rs„s"°,r4tc=re,''' *° ^»'"'"^"" ■"■ 

2?"™«V'<"-«.r"ft<i«ated into tli« dominion olCanX '^ 
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MANITOBA SCHOOL ACTS. ,,. 

t^^lSo/ZlJ^^on^'-"'^"'''''''' '^•^to Manitoba has boon one of the 

^^^:""iZ^Z:^^l:^^^^ 3), .o^n..,, eal,o.. the 

that the provLsioHM of the jiitOTS A '" "T •'''"^''"^-«- '""1 ^leclared 
tbo.0 pa.ts thereof which were T, fen L m^.T""""/'' '''""'< '^'^\'' "« to 
m.ght be hold to be npocially 1' ieul to? T \ '•«"««"al^lo intondmont 
the whole of the province heSml in /'.'h?^ " -■'" ""'^ ""^ """•« ^^'t not 
fnme might be varied by that act brM^S.-luVTi'"'''"' ""^' ""^''"P^ «« the 
Th.M act was confirmed by the n nerial' o r !^ . • '-' Ir""""''^ "^' ^^I»nitoba. 

(/; % the British NoKh Amorica Act^tiT ^'7^'/' '"l^" ^S)- 
oach province the loLnNlaturo m^.v L i ■ > enacted (section 91') .- «' l„ 

mutters coming witl.fe he clus^i^^rl"''''''^' '"''''" '"^^''' '" ^'e'" io» to 
that is to say : ^ ^' ""■''*^' "^ ^"^ject. next hereinafter enumoratod 

'•^!^|fn-Si7u;;i:i;:: ''^ P^«-'- - -^- to the rai.ng of a 

privygewith"respUr^t^dI itiSs^if'^f^^ ''"^^ '-'-^'ht or 

have by law in the' province at"r«S'" ' '""^'''^ ""^' '^''' ^^ I'^'-^ons 

aitSi/t; i:s;^22 o!- ^£rx;:;;o^!; tt^,;i^^' ^^f '^ ^-'- ^- -- 

ii'^erted after the words ' by/law' ,?he m.i "^^^''^f «'■ Practice' being 
addition to this, the said sec Sn 9" \„ ^»'>«ec ion last above cited. I? 

more generally for an a eal tothe f'ovo^nor '""T -^ '^'""^''^^^ ««"^«^'>at 
or decision of the nrovinct.l 1„;,; 1 .^ ^^^"''^'"' '" council from any act 

pnvilege of the^K ^ '^"tma'rArho r/''" ""^^ •''"^ ^S^t oJ 

subjects in relation to education Th^ nr^n!? '"'"«>:'ty of the q^ueen's 

the Jritish North Americi Act and aCJ 7' '?''""'^'^ '" eectio,! 92 of 
apply to Manitoba. ^ "''^'^<' referred to are not altered, and 

actsh^eL-ote'To'educatlon' 'ttTl'' 'I'' P^^-^ ^^ ^^lanitoba passed two 
t.on (53 Yict., cap. 37);and the o I e if^L PublK'r'^t^'l Jepartmen\ of edu a" 
By these acts all prior legislatio aVto s.h ' f""]' ^'^ ^^^ ^'''t- cap. H8). 

repealed, and a departmontn)fedu"'atlcreatrL?'' "^"««tion in Manitoba was 
r-K^r'^^"" thereof, with an adv "rvX'td f/^^^^^ co^ncdl 

scribed by the act. The Public Schools L^t? • ' ''^^''''^'<^'-' '" the manner pre- 
province are to be free school (secS^g^hrilir.-^"' "" P"*^'''' ^^^^^'''^ -"'« 
schools snail be conducted accordin! to' t wf , '«l'g'«us exercises in the public 
(section (6); but in case the gmS ni 'f»"''^tions of the advisory board 
tha hedoes not wish such p'l^i to attend u h'^lu i""^ ''"'"' -""''^^'^ the^eachor 
sha 1 be dismissed before suJh VehVicTus ?xe cise« ?lf ^^^^ exercises, then such pupil 
such religious exercises bein.r just beL-eThn r l!> ,P'''^'' t^o time appointed for 
he act are to bo entirely noi^sectariarand no ^ri"^- ''""• ^.'' P"''"^' ««hools by 
therein except as above provide^!' "* rel'g'ous exercises shall be allowed 

child to a|j^|l'iho^r"P"'««^^- ""' P"^"^ '^ g»-<i-n i« compelled to send his 

existing by pSce'Juhe dL^o^l'^'ln w^^.T?* *' .denominational schools 
or privilege of establishing private si.snfn ) '^•''"'" ''^' ^''^ affidavits, a right 
by fees paid by parents an^d'by volur carv contHbnr'"''''^^'?' «»^"™cter, sujipoifed 
been interfered with or '' prejudiciX atfecS •' hv th"p u^V§^' ^^' '" "« "^^Y 
3Iembers of the church of England u^estnien.iHL?" ^"'' ',•? P^''^"''''^ ^«t of 1890 
minationa seiiools in the sam^ mann" r Js'beti'tht u'nro?""' and maintain deno- 

from ihe judgE't'TtVetu^t'o? CiX^^^^^r' '""'^ ^'T'"' '^^ ^" "PP-^ 

^vi qu ens bench fur Manitoba, dated the 19th day 
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1 



^'pp^rrr^.S""" "^ "" ""^' "»« "•« »"■ '•-y "<■ »%, ^2. ,poci., ,„,„ ,„ 

li.n„dod, 1; orronem," '"«'"<'"' "f tho cou.t ,,f queen'. be„„|, i, 

complained of. ^ ^ "^''"^ '^^^^^''^ ^ct, or the by-laws 

i" a„,- „„, ,„e„ in.erf„,.c7;?.h'brh„ .^?cr;SS''S["''''* "'"'■ 

HORACE DAVEY 

D'ALTON McCarthy 

ISAAC CAMPBELL. ' 
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IN THE PKIVY COIWCIL. 

ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR 

MANITOBA. 



THE CITY OF WINNIPKG 
ALEXANDEB LOGAN - 



BETWEEN 



AND 



Appellants, 
Jiesfiondent. 



THE CASE OF THE RESPONDENT. 



nro,.!;7'"*^M'' "•? ,"''P°"' ^'^^ 5''*^ decision of the cou.t of queens bench for the 
Sellal " "nan.mously quashing by-law 514 of the tity of Winnipeg the 

Hnll,,^.' t"^'"* '''*.'^.''^-'«^^ provided for the levying of a rate of 15^'. mills in the 
dollar to pay in ,ist on the debentures of the appellants and ordina.v current 
exp.nd.uro during the year 1891 and 4f, ,nill/ in the dolS Tr S , 
tK; nTV"' •'^"' • ?:'i.^'"'l° ''I''' being fe'^iod upon all the ratable property 

on ,1^ fdlL'S grounds' - ' ' '"'' "''* '' '''''''' '''' «"^^ ^>'-"*^^ ^^^ '"^^-''^y 
(a) That by the said by-law the amount to be levied for school exnen- 

'eno'ii^uro^fahir '""'""^ '' ''' °'""' °' ^'^"^''''"' '''"^' ^^" «^^-' '■^"^-- 

.„ ^^l '^y\'^ '," '"V«^' *" "^^^'sa members of the church of England for the 
support of SLhools which are not under the control of the church of E...' nd 

l^hnJl! "^1 ^^^'^ *'''°. "^"^ '•■'"-'^''^ '•«'""« exercises prescribed by .hat 
church, and upon grounds appearing in atlidavits and papers filed. 

wh.ch tEe S dtput?'"'''''' '"^ ''' affidavits filed the following facts about 

paye?i,?i;Ve'amoun;:'"''"' '"^'P"^"^ ^' ^'^ ^'^^ '' ^^'"'"P«^ -^^ =' '-^- 
(b) That he has always been a member of the churrh of England • that he 
was born ,n the territory now .omprised in the city of Witmipeg and has 
a ways lived there, and that ho was married and had children it the time of 
the union of the province of Manitoba with Ouiada. 

oph.'-f <?;*?"*^u^^V'Tt^'M''® ""'^" ^^^''"^ '^«» '' parochial denominational 
school of the church o England in U.e tcrrit..ry now comprised in the city of 
Winnipeg vhich sch..oI was conducted by tea<-hers appointed bv the church of 
tlhfit . I'P f^u''^ d'ocese and in which religious exorcised in accordance 
with the tenets of the church of England w.re taught. 

(d) That the said school was the only public «chool at the union in the 
territory now comprised in the city of Winnipeg. 
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a corl'^T^'4,tr .rH^hll^oHtS. "?'• ^'; ''""' "™« r-'«"«'y thereto 
church un.l wore purely denomin t,,.m „',?,. !« i^'^'u'' ''r*,''^"'gy .,r,|,a, 

were conducted i„'aeco?.lance Th'tZtrret'o ::;.'..;;; ,!:, i'?' f ',"'' ^"''^^'^"^ 

bv v^{.i,tSy^:i£:;^s^an;i''K^ p-% Hy .;e^i:pt^!^'s:;;":^. part,,. 

ciiidren Jnochil/waHrhC'^^,;^^ the parent Jf t,i 

having hmrhildroni/ivenivll^w..LL/^^^ '''"'">«'' »»'« righf .„ 

of the church of En jland ^ '"«trucl.o.. ,n school, according to the toaot; 

in I^^S!! ^SrcfS^^nK;;^,;^ t S:^?^^"^^° provmceor Manito,. 
support of which all reiiffin.iH ,1... .>,'!; 1- *'>^^"'n of tree public schooln for Uu' 
re/igiouH oxerci^ hou J b^tauX':^^^^^^ «"d in which 

of the department of education ^ ^ ^^"'^^ ITe^cnlK-d by the advi^ory board 

legii^^ jx"StiSrn:!!n>;^^: jrSeTr'^'''" ^^^'^^-^ «^ •"'' 



" ?2V An « . I , ." PJ^ovince at the'union. ' r- — ^ 

deciHiol'^of'' th?';::'i.t . "ont'' CvincT^'^""'?' '" ^'""'"'" '^^ "»3'a^'tor 
affecting any right or Sec^e of tbr.rnr? T °*i,""^ Provincial anthoritv 
the queen/«ubj;.ct« in'^.'dat^ ?o educSn ""' "'' ''""''" "'^''""^ '"•"'"'^y «'' 



cumstnnce of erch cZ i-eQu?reTh'" ''T-'^' ''''^' "^'' '''"^ '^^'i^'' ""'y '« the • 
law. for the due c^xecutio?" The ,?ro^vT^^^^^^^ ^'*""'^" "'"y '"'^^^ '•^'^^di 1 

Of the gov^rnor-genera. in .^Utn S'S^l^fc^^^'^^J^,;;: ^^ ^T^ 

court'WTe^nlT'fh'tTSaC' " ^^- '-"''^ '-^-e the'f^i' 

and Bain J.,) gave judgment Sifhl JI\ (^"^'^ting of Taylor, C.J., Dubuc, J.- 
taken, the court beingSmou/ fhj rJa onf fTK.'" ^j" q"«^,J'ed upon the ground. 
Manuoba Law RepoK«, p„ge™3 "If,, I>^'';rre!^^in'th: E ro'd''^'' ''" ''''''''' '" « 

Manilb?:, ;XS:;;^;^ i"L'.^a^^i;L';h*5"'^"'^?^ of thfeoS o. queen, bench for 
the following amongirotTer ^"' '^'' ^1^''""' '^''°"'<^ '^^' d'^-^i^^ed vvith cS I;!!- 

E BASONS. 

'■ ''rrSr.jtiitrari''"'""''' J"''''" »'''■« »■■« or ,„»»„•« be„=i, 

by-law in qneilion ' ^ '"' '■"'''"' S='>'>»'» Act an.l by the 
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4. 



Hocuu o the rnomhorH of the rhurch of Mngiund hnd ut the union a.vHtem 
otHchools.n the pruvmco in which roligiouH instruction was irive^ 
according to ho toaohingH of their church and tho Public ScIooIh Act 
m ettoct prcch.dcs thorn fr,.m now having such by compdiing orn o 
pay taxeH to support ..on-Hoctarian .chooI» ^om wh ic ro Souh 
instruct-on in practicallv oxcludod religious 

Because tho nrovisionH containo.i in the first hub-soction of section 2" of 
tho Man.toU Act (33 Vict., c. 3 Dominion) an<l above set ;oro 

«pec.ally ramed to protect the rights of all dasses of person havir" 
orSctr. "'" '' the union, and tho respondent' belongs tonS 

The respondent "has not acquiesced in tho legislation by the provincial 
legislature in regard to schools I'rovintiai 

Acquiescence by individuals in legislation that is ultra vires or tacitiv 
submitting thereto, cannot moke such legislation gwd. ^ 

W. K. PKIiDUK. 
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IX THE PRIVY COUNCIL 

ON APPEAL PROM THE COURT OF QUEEN'S BENCH FOR 

MANITOBA. 



BETWEEN 



THE CITY OF WINNIPEG 



AND 

ALEXANDER LOGAN 

RECORD OF PROCEEDINGS. 

INBEX OF REFERENCE. 

Description of Docuiueiit. Numtx-r of 

Tj 1 . . Document. 

Rule nm to show cause why an order should no( be made 

,^ ,^"?f'^'"g the by-law 514 of the city of Winnipeg 1 

Athdavit of service of copy rule . 9 
Affidavit of the Most Reverend Robert 'iach^ay;"" the 

bishop of Rupert's Land ''' o 

Affidavit of Alexander Logan (the respondentT.'.'.".".'."". 4 

By-law no. 514'of the city of Winnipesr ■" t 

Affidavit of Robert Henry Hayward Jj 

Certified copy regulations of the advisoryboard^'eLnVrViinl^ 

religious exercises in the public Kchools ^ ^ 

Athdavit of Alexander Poison o 

Affidavit of George Bryce n 

« Affidavit of Edmund M. AVood "." .*." ,,"; 

Affidavit of Thomas Dickey Oumberland".'.'."'. n 

Affidavit of Hector Mansfield Howell 19 

.Judges' reasons, viz. ;— ' 

The chief justice of the court of queen's bench v< 

Mr. Justice Bain |^ 

Rule absolute quashing by-law 514 14 

PrntLf ?^'"^ ^^""'V "PP'^''*' t° hm" majesty in'council.': 15 
Piothonotarys certificate of correctness 6f transcript 

record.,,, ' 

10 



Appellants, 
Respondent. 



ENCH FOR 



IN THE PRIVY COUNCIL 

ON APPEAL FROM THE^COURT OF QUEEN'S BENCH FOR 



THE CITY OF WINXIPEG 
ALEXANDER LOGAN - 



BETWEEN 



A\D 



RECORD OF PROCEEDINGS. 



Appellants 
-Respondent. 



No. 1. 



Jiule Msi to shov^carse u% .„ Order should not be made quashing the Bylaw J^o .514 

of the City of Winnipeg, dated 5th December, 1891. 

In tho Queen's Bench. 

In the Matter of the Application to quash by-law .M4 of the City of 

VVinnipeg. 

affidavits of tho said A^mde Loj^n nK ^^ .°^>''*' '."''l'^''-^' "^"^ '^'^« '^^ 
Robert JL;chray and K ii HaywanlTd th .^^^7''?''^ ^^ 1^° ^'''^^' -Reverend 
hearing the attorney for the appHc-Int ' '''"'"" '"^'^^'''^^ '«' '""' "P""^ 

attendtre^he^'esrdit'TS i^^r*."'" ^'^ ^^1'°'"^^-"^ "f^he ci.y of Winnipeg 
nipeg on thV ?ih d..vTi& '" "•^'.""^^^'^ "^ the court house in the city of \Vin 

th?f^renoon o. lo so n^he^eSS^t^S '"' ''" k^^^ °^''"'^■ P'^^^ tenVclock in 
an order shoulu , ot b^ZZnLZl!^^^?''^^^^^^^ why 

following, among other grrnds^^^'"^ *''" '""' ^^"'^^ ^^' •"^^""^y because of th^e 

Uiture is^L'4d^tVmfmter;^ ^.« "^V^'^^ ^^ -'-^^' -Pen- 

minations alike. '"^'"''°'« «* ^he church ot England and all other religious dino- 

of sch;.o!l!^whiciriI.^S^,rt;,^^t^?;s^/^ T'^i" ^ ^-'r' '^^ '^^^ -pp-^ 

there are not taught rehgSeVercSsn^^^^^^^ England and in wl'ueh 

appearing in affidavits and plpersfiled'^ by «ud church; and upon grounds 

Dated at chambers this 5th day of December, a. d. 1891. 

T. W. TAYLOR, 

n^-ffl I . Chief Justice. 

Coi tified a true copy of the rule nisi on the above application. 

G. H. WALKEf?, 

Prothonotary. 

A, 

n.e.hi'Jsthda^LTD^ot'^Cfrrl'jjA.'''' "'"'"'' "'■ ''""■''' °"^"' ™»™ "'f'™ 

J. O'REILLY, 

A Cohitnissioner. 
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No. 2. 

Affidavit of service of Copy Rule, sworn bth December, 1801. 

In the Queen's Bench. 

In the Matter of the Application to quush by-law 514 of the Citv of 

Winnipeg. ^ 

^^^^ I, Daniel Coyle, of Winnipeg in the county of Selkirk, clerk, make oath an,i 

That I did on the 5th day of Docemboi- IS'll xm-^-n n t a -.i 

of the rule marked exhibit " A " Snto annexed .,lol" • '^" T^ ^ true copy 
leaving the «ame with the said C. J' Zwn ^ ''ol'venng such copy to and 

« , ,. -DAN. COYLE. 

ber, mT "'" "" ''' ''^^""'^"^' ^" ^^« ■*'"""^^ «f «^'l--'^-. this 5th day of Deeom- 

J. O'EEILLY, 
A Coinmissioner for taking Affidavits in B.R. &c 

Certified a true copy of (he affidavit of Daniel Coyle filed on the above application 

«. H. WALKER, 

Prothonotary. 



No. 3. 



^•^'StS^l^S' """'""' ""^'"^ '''''''^' ^''^^'P ^/ ^"^-''^ r^^nd, su-orn ,rd 

In the Queen's Bench. 

In the Matter of the Application to quash By-law 514 of the City of 

Winnipeg. 

I, tho Most nevei-end Eoborl Macliray, doctor of divii.itv of llio r.i'v „e IV 
Euperf.Land ^•"""'""3. "'"I"" lh« «ign manual of tho qi,eo„, bmho). ..f 

Torl;riL^fs":s?;il';;il;;';Si;Si~'■tro'' "■°";'""° °' ""' »"■■"--"' 

and thai portion of tho wcstoik- ™,, „i ,7f ' • '"TV} I'^^'i"™ of Manilola. 

ti,o,.oig,i„f,a„dandr;rrj-u:;'j;;f55^ 

rtill ■n'rarS;rSLtdT„„Tt";,'ft '''''' '•""' -8f • '-"-ont -one of „,,..,,, 
of Rnpo,.f, land is now callS'tho „'c° iSr.ioaTp .pT^nt o° tp«'.°LS"';'T'? 

;..c|L'3:?rrrsi:;s,-:K^'d-Sd-^--^^^ 
.heri--«=i;':;'^;oibS -^^:s:t':i.dt:' ^i-r^s:? i:SE. 



id, sworn 'SrJ 
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lied RWev Settlement, as woH T school at the m,T. ''"'"''l "' '^'^"^ '^ ^^'*h'" *'>« 
settlement ana missions in the interior 'n'««'ons in .Manitoba outside the 

o^^i^:^^Xi!^:::^^^^i^li::^^^^^ fo,. the toaehm, 

of the Westbourne and ScanteKy '"'hesaid Red Rivor Settlement, inclusive 

29th d4 o?Mi;;;^;^^>i SXtiwirt. 1 ""''^'V:' ^^-^^' •^^'--ed on the 
vi..-" Passin/now fVom tt/colle«e to tL c Slf with ref ere nee to the schools, 
there has been durinL' the past half ve-ir.fnll? '•'"''"*' ^ ''" «'^" f<^ '^"V that 

of oducation-readin^/wri in . an.feh me c ''C "h^^^ ^"'" '"'^'■"'"•^^ ^^'^ ^''""^'^»^« 
Settlement up to Vyo.i'bourne"wUh tt in.!^^ ~^ '^ '';^''^"'"' «"^ ^<" ^f'" Indian 
Margaret's a the Hi.rh B uft' and i ?h^ ? • f ''P'"''^ °^ ^'^'^ ■^"^''" P^''i«'» <'f -St 
promised towards tl-eSah ry^a m ^t 'r sHln ' I tTn^t T"'''"''f ^^'^''^^^P^^^n was 
blank may be supplied. And I bdieo the distance obo^'t '"''n'",'" ^''"J '^^'"'^ ^'"'t 
are not greater than are frequently nerfonnod in nn? I ^^^'.^'''^^ ^o these schools 
Scotland. Excluding the .^hoorat' ^ tbo "e^ '» ''^"^"an'' and 

missionary list, being about 35 miles beyond th« 1,H ,"''""" *"" ^'^" '^'^^''^h 

maintenance of U schools. Of these eS hnli h ?L ^r^",'' '"^ '"'"^^ '^^^^ to iho 
church missionary society at a cost of '>!? a vpar m '^"''^^ "^.^^^ rVPP^^'te.l by the 
that this help must at once cea^e ' ^ ' ^^'^ '"'""^''^ '^^'^' ^o«^« time ago, 

parish, but the effort to n^airSn fhem h^. h„ ' ^^^«i*^^» established in every 
amount now required to X he sen-ice '^.f^ H P'"'' ''""• ^''""^ ^^^^ l^'^'^'" 
resignations. The whole qSon rnu" hovvever 'r'?"''''' ^r' ^^^-"» ^''^^l'-'^"' 
muBt be some distinct reguktLriaTdowrTfi;.".,^' ^'"'?^^''^ "■'■^''- T^^''^ 

grants from the diocesan'funi.a;:lo be gi::,; ttoL nhn'of'l^"' ""'^^ "'"'^h 
will bo necessary. But before wo can ohmin 'all I i'> ?^ d"'cesan inspection 

feel we must belble to provicLriU hr° e. s .b i.I 71"^ '"'^ .^'^'' "'''' «^'''««1^ I 
to secure such a training ha been , S d^tunt. have trained teachers. Ilmv 
way to the accomplishment of St/wlsb '• And tT,^ ^"' ^ '^^u""' >'^'' ««« t''« 

and the clergyman of mch oarish .hw-T '''''' ""1"' ""^ ^«""''>^ "^ ^-''e vestry 

parochial schools ronemrshTi i'"' '"'"' ^'"'■" ^^"''^ ^^^'^ «'"^ «ven three 

P-'ayer, and the teacirK-Lt tts^ schtlTwas"'"'"' "^1 ''"•^"' ^^•'"'' ^^••'"« ^ 
every day in the Hoi- Scriptures and he w^l T • Tt'""'^ ^"^ '"'^'■"^' '''« ''^^^''Ool 
Englishchurchcalechism.'T e missLt^'^^ ''^^ ^■''"'^'•*^" ^^^« 

after such religious training aiVtoteSfhecVS^^^^ T' ?P°i'^«^ ^'^ ^'>^^ 

taught according to the tenets of the Xircd of i "'''■"V'^ *''^ ^^''i'''''^" ^^^^^ 

denominational Schools belonging to and Sinotti^^^^t^ '"r '!'' '''^J^ '^"^'^"^'^ ^^^e 
the church of England ^^uppoited by the religious denomination of 

paris!/;,r^:^:t:^ 7Zj^t:^:::^'ir 's::';::!^'' r p-i,^-"^'' -« to the 

funos for the support and mairmli^ce c^f ^ts^^tio^^^^^^ '''''' ^'^^^ '^^ 

of the'-sc^ooHa^ pl^ rrcTprr fit^i'^^^'f ^^T''^'; T"^'*''^^ ^^° --^— 
voiuntarysubscriptions udna'it vfrom I f "' " f ^^"^ ^^"^^'^' partly from 
attending the parochia 's^ ok but Tf. "'''""'?' '^'f^ P^'"'^"t* '^^ t'^e ckdren 
English church prren s wa tevented Som'l.T^ ,i<now edge goes, no .hild of any 
poverty. ^ prevented trom attending these schools by reason of 

were'memt "triK^JJr:?' iSl'r ?"-'>:'f---i":^tionHl schooln. the tochers 
01 u teacher who was not a member ;;? our chu^c^^ronVo^Siiil^r"^ '"'**""" 
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14. At tlie time of the iiiiion of this nrovitiffl with P-m.,,!,. *v, 
to bo, and r believe there were abou roorr^Ht inn ^ '''■''• 'T^ 

denominations? ' ' ''"'^^ p.'osbytormns, with a few of otiior 

was ^^>"l;:^'^'^s:^'ii;:;;:^!^r^^^^ r. ^v... 

a.ea not . Kceeding 60 miles f,om the city of wTZpeJ ^ ^' '"''"'^''''^ '" "" 

the school law (hen enacterbVlLv M^'I^a u °d r "^''^"^^'^'^l]'^^ ^■'{'•'T i"'o ottVc 
carried 0.1 ,i.ivin^. such reii-nous inst u-tio!, .i! vvrnM •"'^M;,"''''^' ••'^'oois could be 
of the duu"ch of"E„.la,ul amrio myself "' '' ^" satisfactory to the members 

did 1^ s 'ri::;:'tj:::!:z:ouZ sr rr'^-r ^^r "--'"^^^^-ation 

only reading but teaching, the Bi b e so tlrS^ tS ^'.'^^^P}<^^ ^'^ ;}^<^^'^^^ty „f „ot 
schools was never satisfactory to me • bu there was S'v' 'nstruction g.ven in the 
more satisfactory amount of relio-jou; eLhit? ZT ^ " '" ^.'"' ''""^ P™ventinir a 
became favourable to th so I Iw- v^ 1 '^ T ^^e '"^'nibers of the section 
more satisfactory provision Wi" h ?h > '"."^ ^"'■•'"'''' *" '"^""'"'"^ ^""^^ ^'"-^y 
clergyofthechut^h^;f";^;|-.d, belie 'ethTtte"^ ft.^'^ ''^''^-'P^ ''"'' 

plete^ .ind may even be hurtful if r^lo;: Jn^^.ucti^n ^ l^^-ru^ '^ "'"^'"- 

nmitl5^^giJ,-i^--'^,-P-^^ 

teaching given in the schools, so that the r)ublic k .1, Jl .^ i ^ religions 

J^Hgious teaching, as I hoped and e.pJ::;e!;"S;; ^^ l^'Z^^^^'nZ ISw^ 

this Jro^^t;ts:^;^irof t^i;:';:;;;/^^ ^" ^^"'•'-" •« ^^^ pu^hc schools of 

my views or 'wishes a d ,s ,mt n ^^^1 ''Tu"?' '^' ""^ '" accordance with 
England; anci coiuiq,^ tl ^iTp -ese t H^^^ ' 'f ^''^^T "^' *^° ^'^'-'^^ "^ 

England, and giving ,,o J f om' Uu> s nt^j. i '''"^' "' •"''"^^ers of the church of 
affectstherightsand nri ieros^f ^ ;ienominational schools, prejudiciallv 

with i^spect^o th:ti;^;;;:S.^^ ,!;:;:;'':^J'^;;y ;o tl- churcl/of^England 

trai,d2g??S;ii.f;^.-;';-irii,^i-^tti:^'£^ 

in the parochial schools. '^ *= chuich of Kngland in their education 

school u^rtl!::;a;^*w:rnsSiXd'^rv ^'^^^ -f"ned.and when the first 
permitted schools trbe elb' hed a d' \o l^'Z^T^'"^ vestries, with my sanction, 
not all, the schoolhouses in wLich t o cl„rch of EnUln l" •" k ^'V"''. 'V""''' ''^ 
viously been carried on and mv sancL, v.m? ^^S'^ "^ Pansh schools had pre- 

least those public school 'S,uS TtlllivVJ^lf '•'" '^ *^"1"; '^"^* ^'^l'^-^^' t'^''*' at 

thought it I'lecessary for I ild on o' eeei e ^Mf '^ "^r';'' "™"'''^» '''^ '-^'^ I 
public schools law would perm t Ld • l^.T ' J , V''" ''"''^" ♦^e" that the 
without, or with as litt e el " > ih^"!" ^^..^-^"'^'^ '"^'«'' ^hat act to be carried on 
this pro'vince, 1 should ha e 5 ne whLt T^.^„ '. 'T ^"■''".'" ^^' P""^''^ «^hools of 
peculiar circumstances to continue those .irochtl schT?' r'S""'l /f •^"'''^'*^ '" "'"• 
the opening of such schools and he ir?c?e-ts ni S , W^^^^ ^^ °"'' '"^" e"">amged 
and I have .10 doubt that if reli rio„s ,1.^? ^ ^ ",'^'" "7''"" "« '^ ^^as permitted; 
is threatened, i^ ^^U V1^ZCTi^;:::^''ff ^T 't P^^^''^ ««hools, as' 

myself The're-establishme. t of ' "j^' ,a L ill^ '' ^^"«'*^"^^ '"«' "^' 

and time. ^ " ^cliools is mei'ely a question of means 

-- uiu Lu ii.no pi->vi3iO[i made for the 
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dtSl£J;tS?US^^i;:;?b^,^J^.S^'^y^ Schools^ 18% I was deep,y 

••lid a well as' the schools uVde' th^e Mct he 'ihZT f'''^' ^" "^^ ^'^^'^'^'^ « '"^« 
England have been prejudicially affected "^ P"''""'" ^^ '^' ^^•"'"'^ of 

24. Before the act of 1890 was n'w«,vi t „..., i 

question and on the right of the no nie if" t J ?"'* "'^/r^'^ «" the schools 

Manitoba Act, in my chS to the J^'^livlnH'"'^^^ ?^ "^"-'''"•^' ""^«'- ^ho 
which I used the following Ian ruaT '''%Z, '° ? "' "^''^ «f' October, 1889, in 

schools, it is not because in view TthoThnL '' K^'^'^'^r^ ™^ ""^" "''^ P''i"»'"y 
The da> was when we hid a ^ur h nrim^i v so^hnnl "'f ''^'' '"''' "^ ^l'"'*" '"'Portance. 
That was our position when this nrov ' - ««h«ol wherever we had a clergvn.an. 

probable that fhe Dominio;; i e . eT o ec'Jnizr^tri ''-""t' ""' '^ '^^'^'"^ 

protect the school interests that then oxist^ Hut o^rch.^^^^^^^^^^ '" V",'' ""^ ^« 
111 a national system of schools and snoh n .' ! u ^'''""^" '^'iw such advantages 

tration of it, that i^went hea tily n o tn f'n H ^''7 ^""«J'>"«« i" '^'o adminis- 
of a Christian people and g"e ' L^ l^iU f ^JJ; t'^A^^^^ ^«hools would bo worthy 
interest of the children, would not bS lost s"hTo? A i ' "'■""''^'' ','"-' '""''-''""^ 
reason which has led me for s( ma.v vo^.i^^ • ^ "^ ^ ,™^^' '^">' ^'''*t Uio only 

be a member of the boan?,^' ^ atfon v s ^^ ^u'T '^"' ^ '=""'^' *" ^^l^^''^ to 
action, I might heh^rsecinnJ^anfeZ^^^^^ been the hope that, by conciliatory 

tuctc.yat^o^eetoirsei:esS;h":;;r".c:;lg;^^i;:i^^^^ 

mentioned wafs;Llt"?rttT«;!LrofS?^ohn- "''TX ''' "^^'""^ '^ hereinbefore 
the city of Winnipeg, anli .airsch o vvlvlittt^t'fhe'dmf T.T '""^ " ^"^'^ «^ 

s^::;^;;^!;^:"''"'^^ ''^ ^ '-"'-^ which^;r^;L^';:r^ l • ^.^^y 'iif s 
thec^r^dnpu^^b;^;;^^;:^.^^^;:;'-^ --pi-rn- '-^ ^^^-^^-f 

by members oflhe ch^urch of E ,g and a bv thrlm.'nr '^l '''' voluntarily paid 
attending such schools and were in nnwl^ parents and guardians oi children 
general Fates or f.x-ation ^ BUj-porte-l or aided by funds raised by 

li. MAC HE AY, 

J. R. FULLERTON, 

p^r-f.-fl^i X „ ^ Commissioner in B. R &r 

G. H. WALKER, 

Prothonotary. 

No. 4. 

Affidavit of Alexander Logan {the Respondent), sworn 3rJ Derember, 1891 

In the Queen'-. Bench. 
In the Matter of the Application to quas., iy-Un- 514 of the City of Winnipeg 

esqu?re!'mS'!:;h^^:;;;'_?^ «"^ '' ^^-'P^^^ in the province of Manitoba, 

the R^d R":4-tuiil^^rRu;Si"L';d'i"rd r;' '"•^^r"^- ^^^ ^«'"^ ^-"'-«' '-^ 

Point Douglass, and still relido't^here ' "'" ^'^''^'' '''''^^'^ «t the said 

4. At the time of the union Qf the provino« nf Af ,ni*,b/ J'm -., , t 
married and had two children. '^'"-- -' -" ^'''^"O'l WrJ- v^auada I was 
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w. h.n the territcy now comprinecl irTthe city of W 'nX "'"^ 

a day school conducted by toachors appointed by the cSh of P]nXnd btho;'"r 
R per s Land, >n which, and in a.iditiol, to the ordinaiy subjecL taf.^ht in set I '^ 
the catechism of the church of Kn<Hand was taii.rhi .i.„l tK„ \.„l-i •'' '" **'^"f>"l^ 

™'V"T,;rri '\'"'i'-"""' •"'*"' """4 "o Th^'-Sc.: of rs,.;; ^rLgt;;," 

0. ri o .aiil «ch<><il was coruinucil up l„ md tm- sonio Mmo aftoi- tlin ,i, i,,„ % 
ja,d provnco with Canada, and ,l,e mL „.,ho„l .till e^iT°„ a m ,dVfic3 forn? • ,", 

children of KnghBh church parents attend said schools alid no othei-school ' "' 

St ii.^''"'ro 'ftP *^*^,,''"'^ ^"-''"'^ church parochial school of the parish of 
St John s and &^, Johns college, which also belonged to the church of EnXJ In, 
except a private school kept by the nuns on the prtperty of the ale WilliamSievc, 
there was not at the time of said union any «ch.JO oi- ed.iPrt mfnl ww r ' 

existenc^e within said territory now included^nVii city oflyinnip^^ ^''"'''"'' '" 
square mile^'''''"'^ '°'"P'''^'^ *" '^' '''^ °* ^^'"^''P«fe' '^^^^'^ «" ™ of about 20 
r-.rrffiii ^^" P«Per writing hereunto annexed and Marked with the letter " A " i. •, 
cer ified copy of the above-mentioned by law of the city of Winninerno 514 IV 
«aid copy was receive-! from the city c!ei-k of the city of WiniiipS^ ^' ' 

f«nfhV' n -,/ ?'n ^^^"'""^ '' '"'^^ '^ '«^'®d fo'' ^cJ'Ool purposes of four -ind two 
Of p„6,ic „o„..„..™„ »hoo., pu,4a«?o't ;,Vvi:tot oflh^V"^^^^^^^^ 

ageo;f^i;„;,;r/;.r,'ry,;r^^^^^^^^^ 

• . ,. ALEXANDER LOGAN, 

day Sce^!::: ^S, l^L ^'^ ^' ^^"'"P"^' '" ^"« P"™ *^^ ^-'to.a, this 3rd 

R. H. HAi'W.VRD, 

upplSo,? '''"°^'''^^^ the affidavit of Alexander Logan, filed on the abcvo 

, G. H. WALKER, 

ProthAnotary. 
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No. 5. 



1 of about 20 



By-law No. 514 of City of Winnipeg, dated I3th July, 1801. 

"A." 

By-law No. 514. 

A By-law to Autliorizo nn Assensment for City and School Purposes in the City of 
Winnipeg for the current Municipal Year, a.d. 181) 1. 

Whereas, il is expedient and necessary for city purposes to raise the sum of 
389,827 dollars 19 cents, for interest on debentures and ordinary current municipal 
and district and i-chool expendituie for the current year by a tax on all real and 
personal property appearing on the assessment rolls of the city of Winnipeg for the 
year 1801, except properties wholly or partially exempt; 

And whereas, the amount of the whole ratable property of the city of Winnipe"- 
as shown by the last revised assessment rolls of the said city of Winninei i*^ 
19,944,270 ilollars ; ' ' ° 

And whereas, certain properties are exempt from all I'atos save for schools and 
school expenditure, and it will require a rate of 19^ mills on the dollar on the 
amount of the said ratable property to raise the sum so required as aforesaid for 
interest on debentures now accruing due and for the ordinary current municipal and 
school expenditure Ibrthe year a.u. 1801, whereof the rate of IS^ths mills on the 
dollar shall be for interest on debentures now accruing <lue, and for the ordinary 
current municipal expenditnrc, and the rate of 4^(jth8 mills on the dollar shall bo 
for school expenditure for the year 1801 ; 

Therefore the council of the city of Winnipeg in council assembled enacts as 
follows : — 

1. There shall be raised, levied, and collected a tax of 19^ mills on the dollar 
upon the whole assessed value of the real and personal property in the city of 
Winnipeg, acct rding to the last revised assessment rolls for the year 1891, of which 
the amount of IS/jths mills on the dollar shall be to provide for the payment of 
interest on debentures now accruing due, and for the ordinary current municipal 
expenditure, and 4J„th8 mills on the dollar shall be for the schools of the city for 
the year a.d. 1891, "^ 

2. Upon properties ratable for school expenditure only, there shall be levied 
and collected a rate of 4lth mills on the dollar of assessment. 

3. The sum of two dollars poll tax shall be levied and collected from 
every person riisiding within the city of Winnipeg, and being of the ago of 21 years 
and upwards who has not been assessed upon the assessment roll of the city of 
Winnipeg, or whose taxes do not amount to two dollars, in which latter case a total 
tax of two dollars only shall be levied, which taxes shall be collected in the same 
manner as other taxes. 

The taxes and rates hereby imposed shall be considered to have been imposed 
and to be due on and from the 14th day of July, a.d. 1801. 

Done and passed in council assembled at the city of Winnipeg this 13th day of 
July, A.D. 1891. "^ 

A. Mc MICH EN, 

Chairman. 
C. J. BROWN, 

City Clerk. 
Certified true copy of by-law no. 51 1 of the City of Winnipeg, na.«sed in council 
on the 13th day of July, A.D. 1891. » &" t 

C. J. BROWN, 

City Clerk. 
Certitied a true copy of the copy of by-law filed on the application to quash 
by-law 514. . 

G. H. WALKER, 
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Prothonotary. 
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No. 6. 



Affidavit of Robert Henry Hayward, sworn m December, 1891. 

In the Queen's Bench. 

In the Matter of the Application to quash By-law 514 of the City of Winnioe« 

account t Itl'th'STy- ■- '^ "^^ "' '^'°"'^«»"' '" '^« ^^^-^ «^ Manitoba. 

Winnipeg""" "'^ ""' ^'"^ ^'''^ '^'^ *^« P««^ ^« y««rB a resident of the city of 

2. I am and have been for a number of years past a ratepayer of said oifv 

3. I am a member of the church of England. ™iupayer ot said city. 

4. The religious exeici.ses conducted in the public schools of tho o\Ur nP w • 
peg at the present time are those proscribed by thradvisorv boar^^^^^^^ 

5. The Haid selections from the Scriptures are not tautrht h.,f „r« .• 1 

board regarding religious exercises in public schools an t ho ^.;i i""; ■''*"'^' 

received from the department of education foi- ?he ptV nee of Van 0^^'"^' "'^^ 
anneLf ^:tA^T^:XS^:S.:^ thef ov.mentioS'bX, which i.s 

present month of Decembe.Vand which fertiS^^^^^^^^^^^ "" '^' ^'1 ^""^ "^^'"'^ 

to^nu, a. the time of making ^^^J'SL:^:^,;^.^^^ ^^^^ ^^ ^^ 

in the dollar t,^^,A';,^ tt^T. :/Z':tifl'' "?''''' \Y^'^'^ «^'^r.*hs mills 
of the church o'f Englu dTswe as uSon 2mboT."of '^n^' "u''' "?.^^ upon'members 
tions, no distinction being mad^ n esEeet T^tinZ i other religious denomina- 
so raised are intended fo be used f^L upS ot n'J-Tr'^ 
established pursuant to the provisions of U.: KlIc Sc'hSs'Acr"-"^""'''*" "^"^"'^ 

J. Ihe effect of said by-law is that members of the church of Pn ,in.^ 
pellcd to pay a fax for the support of public non-secta.l,n lo^l? '^ f ■'^/''f ''*''"■ 
not religious teaching accordi^nL to the^enSsT.l'c rchtfliVl^nd'"' ''"" '' 

a. cli!i:d^bni.t^;;f ^r S'^S^l;^cS^i^ ~ r^-^v 

the said city of Winnipeg and under tl e conSf I'l "^"'"^ ^'""'"'^ f ^" Saints, in 
where he receives reli|io"usinstTc? Accord 1*0 1^ f *''" ^'"^'^ '''''">'' 

England in addition t? ordi, a y rcZorirtructiorlKi ^ l^V''^ ^^"''^^ '' 

his tuition at said school, and I do not se, ^h m to any of hi HT^^iT- ^%^'? ^■"'' 

E^igjaiui. the said illkints schooi:^^ZrS?/^^ 

of De'cZbe.-lT iToh * ^'^ ^'*^ of Winnipeg, in the county of Selkirk, thi« 4thday 

GHENT DAVIS, 

A Commissioner in B. B., &c. 
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abovfuMr'ation"'"^^^^ '""^ "«^«^'* ^' ««»>-•' "--T H.y.ard, tiled on thl 

G. H. WALKEK. 

Prothonotary, 

No. 7. 

ScBiPTUEE Readings, 

Part I.— Historical. 

1 The Creation ^, 

2 The Croation-cont ^^,'^^- '•- '-If- 

3 The Fall of Man... '-"en. i., 20 31. 

4 The Deluge ^'O"' '■•• 

5 The Covenant with Noah".!'. n^"- .''''- ^-22. 

6 The Trial of Abraham &en, ix., 1-17. 

7 Isaac Hlesses Jacob , ^on. xxii., 1-18. 

8 Esau's Blessing. ^^^- xxvii,, 1-29. 

9 Jacob's Vision ... (ien. xxvii., 30-45. 

10 Jacob's Retuin to Bethel ^j''"- ''^'•^'^''''•. l"-22. 

11 Joseph and his Brethren <:;on. x.kxv,, 1-15. 

12 Joseph Sold into E<n'nt ^^en. xxxvii., 1-22. 

13 Pharaoh's Dream ■ (^en. xxxvii., 23-3b', 

14 Joseph's Interpretations". <jen. xli„ 1-24. 

15 Jacob's Sons' Visit '^en. xh., 25-43. 

16 Jacob's Sons' Relurn"lronVi>ynt -^T^"- -^'l!-' ^•-^■ 

17 The Second Visit to Egypt ""^^ W x,,., 21-38. 

18 Joseph and his Brethren ,^®"- ^''"•' ^"14. 

19 Joseph and his Brethren-coni n ^•'''•' ^^■'^'^• 

20 Joseph and his Brethren-cont.'.! Gon. x ,v., 1-13, 

21 Joseph Discovers Himself to his BrethVen":::::::::::: tz^w-' '^■ 

22 Jacob and his Household go into Etrvut n • , 

23 Jacob's Interview with Pharaoh ^^^ Gen. xv... 1-6, 28-34. 

24 Death of Jacob *^'^"- ^'^'i., 1-12. 

25 Burial of Jacob,... Gen. xlviii., 1-21. 

26 Moses at the Burn- :^g Bush! ^r^°"- '•;.l-2b-. 

31 Givingof Manna J;-\-od. xv,, 1-22, 

32 Tlie Water from the Rock Exod, xvi„ 2-35. 

33 The Ten Commandments..".. .' f?''"f ^^'•■■ 

34 The Convenant with Israel,. . j^xod, xx,, 1-17, 

35 The Tabernacle Exod. xxiv. 

36 Spies H.H.t into Cauaan Exod. xl., 17-36, 

37 The People Rebel at the Repon of VheSni;"; S"™ ''•'''"•' '''■^■ 

38 The Song of Moses ^ ^^'^^ ,^»"- ^^'^V • 30. 

39 The Death of Moses'.'.'.' i!®"*- ^^-■''•. I'l^- 

40 Joshua Surceeds Moses".".".' ^ ?«"'. xxxiv. 

;{36— 3J Josh. 1., 1-17. 
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48 Davi.i and jonaihun...:.::;;;;;:;;;:::;::;;. ; S";!;'' ^^'iv -f--^- 

49 David instrucle.l an to tho Building' of the Tompio;;."!.'.'.' 1 Chi 



50 J)„vi,l', Advice to Solomon .:„..:.. "^ ,;„,„■ "„:'-''V,a 

?5 £ro'l"„^:Trs,S' "- '-' '^" ^-p'-':-:--:---- cl;:;;,": s':i.lj;» 

W Preparations for Buildin^sr tho'Tompic'.;.".'.'.".".'.'.". 1 Kin!J< v'"' 

fi4 So omon'H Prayer at the Dedication of the Temple"..." .'.'.■." 2 Chron vi 1-21 
55 Solomon-^ Prayer-cont P , ,,,'-; -; ^|], 

67 Eiuah and the'p^opheis of's:::::::;:;:::::.;:":;:;;::;;:: ; xS'^m i ., 

59 Elijah in the WiidorneNH j V.'"'''* "V"-' ^S"^'^- 

60 Eli ah and Elisha . [>I"fe'« .^'^ 1.13. 

«1 Naamanthe Leper 5 Kings „., .5. 

62 The Fall of Israel .■.■."".■.■.'."..".".■ | !-:-"?^ "' 

OH Public Worship of God Ilestored 9 

64 Delivcranco under Hezokiah 



v., M9. 
Kings jcvii. 6-24. 
Chron. xxix,, 20-36. 

65 ^oMverance under Hezekiaii-^ont:.".":.".;;::::::;:::;: 2 kSxI^'So^J, 

6U J?e,oio,ng of the Lsraolites at tho Restoration of Di^ino ^ ' ' 

Worship ,, p, 

'•" f"' "• " '^ Dan. 111., 1-18. 



69 The Fiery Furnace ." i^""' .V.'- 

70 Daniel in the Lion.s' Den...'"'" :i^an. ui. 

Tl rp. „ rr . r. ■ ... • Dan. VI. 



71 The Temple Rebuilt .... ' "' ^'' . 

' ••• iiizra 1 

Part 11.— The Gospels. 



19-30. 
1-6, and ill. 



John i., 1-18. 



1 Christ the Word 

^ B*^^'""^'"^^' Christ announced" Lnko,-;' s 9n 

3 Tho Visit of the Magi M«h ■"' 11?,' 

4 TheSongofSimeon" f^J' IN J-.^^, 

5 Jesus in the Temple Luko „ , 2o.40. 



Luke ii., 41-.^2. 



6 The Baptism of Jesus Christ MatV i" 1 17 

7 The Temptation of Our Lord , S ' "•' If,' 

8 Testimony of John the Baptist J^ahn i ic '5 

9 The First Disciples TnKn '"' J^'-t- 

10 Jesus at Nazareth ? b ■' ^t^L 

11 At Capernaum . .;:: ^^y.''-> \^-f- 

12 Sermon on the Mount .:.:::..:::::; mllVJ-'^h^- 

13 Sermon on the Mount-cont ;■■.: - Sat ' 3"' r}l'c, q-. a^ 

14 Sermon on the Mount-cont ... ,.'.•.•.' £ U v" S '^^ 

15 Sermon on the Mount-cont Ma!t vi' 1 1I 

16 Sermon on the Mount-cont m!* ' ' " 



Matt, 



17 Sermon on the Mount-cont Zu l--' ?",f' 

18 Sermon on the Mount-cont ;.."" MntM !"' iVi 

19 The Mir.iculous Draught of Fishes Kl' I ' 

20 The Healing of the Paralytic... ..■..■. J^^^e v ' 

21 The Twelve ADostlessontfnrth ti"''^-' 



9. 



19 The Mir.iculous Draught of Fishes"'!! T:nL ,, i ir 

''"^'^"""«ii"gofthep,Traiytic ■..■.•;;.•.•..•:::;::; llti-'lfoe 

elve Apostles sent forth m"! v tfta 1 ,, 

23 S ^ITY"" '^^^''"^•. ^'^^ Widow's •son,:..:'.':::::: S;^: tf "- '-''■ 

^S Ihe Declaration concern ng John Alnff Jioia 

24TboFe».ti„si.eon',Hou» ......■.:.•.:.•.•.■.•.■.•::•.•.;;:■, £j'„ Ji'i'lSo. 



, 1-28. 

i., 1-20. 
21-27, xi ,1-11. 

"i., 1-27. 
i., 28-54. 
ii., 1-lfi. 
ni., 1-17 
cviii,, l-iiO. 
:ix., 1-19. 
, 1-15. 

, 1-21. 
, 22-42. 

i. 

iii., 1-21. 
iii., 22-i(J, 
c, 1-Ul. 

1-15. 

1-19. 
ii., 6-24. 
;ix., 20-3b\ 
:., 1-19. 
:., 20-39. 



xvi., 5-21. 

8, 
30. 

and iii. 



I. 

10. 
•2. 

7, 

5. 

[. 

1. 

52. 

25. 

0, 33-37. 

■8. 

I 

i4. 

4. 

29. 



!8, X., Ml. 

1. 
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25 Irivilegcis and lloMponsibiiifv w .. .„,.., 

27 I'arablourthoSowor.*..'. Jr"'*f T'"' ^■^'• 

28 I'arableof tho Tans, &c.'.'. H"'^ '" ' "'" 

"" I'amble o.tho Tar.:, xplained, With othm^i'amblos' 

roii^rht to JfHU8. Condition of l)i«cinle.sh 
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29 

30 Chiidion 

31 Tribute to dwar 



Matt. 



1-20. 

24-35. 
<> 



ip. 



The Widow's Oftoring r.........: Matt x> 

32 ChiiHt Coiift!88od „ 

33 Chmt feeding Five thouMand. "..".. ■;.■;. J!"'!; ^''''•• 

■■■ ^-nation ••••;;■:•'• J !!"• :5'^;. 22. 



JV 

xiii., 
Matt, xiii., 3()-.) 
Mark x., l.J-'JO. 
xii., 15-22 
xii.. 41-44. 

13-28. 
Mark \ i.. 30-41. 



Mark 



35 Tho Tnumfign ration ;;.'.■ ^ ""• 

3fi The Great Supper t^'"'*' 

- Tho Lost Sheep and Lost v(.i^'oi^mv^::z:::::::z lZT' 

^ iho I wo Sons AJUKo XV., 



XVII.. M 



J9 Tho Pharisee and 



Luko XV., ii .;2. 



and the Publican r T -^^'..^^ ■'- 

« ,m„d B...i„.„. ,„. „.„. tLT.ub,w,;:::.::::::.::::::: 1:,^: S:, '^ ■. 

41 The Good Samaritan tV^*^' ,. 

42 Tlio (iood Shophord Luke x., 2.5-37. 



XIX, 



43 Chri.t One with thVFathVr "M'" ""■' l'}^- 

■M Humiiitv John X., 22-42. 

t5 The Death of Lazimis ■.■;;;;; ''"t" '''''•' ^■^^• 

40' TheTriumpJinl f^in*.,, :..♦.. t-:.V:"," John xi., .^(I-kS. 



iphal Entry into .Jerusalem '.".".'.'."."...'.'.'.'.'.".".'.' Mark 

xxi. 



47 Parable of . „e Ton Vir.rins.... „ ^z"'' '*■'^^• 

48 Parable of the Talents. S""" ''''''•' ^'^^ 



x'i., 1-11; Matt, 



i'» The .ludgment 

50 Christ Comforts the 

51 The Holy Spirit Pro 

52 Christ tho Truo Vin 



Matt. XXV., 14-30. 

■■■■.■", Matt. XXV., 31-4G. 

"t'P'«" Johnxiv„'l-14 

"'•^^ John xiv.: 15-31. 



53 Last Sayings of Jesus .■.■.';.' "t" ''''■' V^' 



54 The Prayer of Christ 



55 The Box of Precious Oiniment.'..".:':.".';,"";::: ^ 

56 The Last Su oner w"" 



.lohnxvi., 1-15, 26-33. 
John xvii., 1-26. 



ipper 

57 The Agony in tho Garden 



xxvi. 
xxvi. 



1-13. 
17-29. 



„ Maif. 

58 c,.ris.-b„,srec,,i„pba;i;.d p^^iTiiJlt.'".''.-:::;.; ::: S:!! ^i-^^l: 

59 Christ before Pilate. ^'laii. xx\i., &7-7j. 

60 The Crucifixion Malt, xxvii., 1-2.). 

61 The Crucitixion-cont ?^^"- ^^^i'-. 26-43. 

62 The Resurrection Luke xxiii., 39-56. 

Mark XVI., 1-7; John XX., 

63 The Journey to Emmaus... t \^^' ■ 

64 Jesus Appears to His Di8cipVe8:''The'"Doubts of '''''■' '^^^ 

85 Jesus Appears again to HV8'i)i;;;ipie;;:.:;.";:";;;-;::.;;;"" joh" xxi Til* 

56 The Ascension ,, ^^'•' ^■'^•^- 

Matt, xxviii. 



Form of Prayer. 
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the S;St!t;!sl':u:;vS::^.!:ir„, '»'° »'«»-. "•«' *« rcowship ,.,■ 

Certified a true copy of exhibit 
herein. 



' B " to affidavit of Eobort Henry Hay ward file 



Bd 



G. H. WALKER, 

Prothonotary, 



No. 8. 

Affidaoit of Alexander Poison, sworn 12th December, 1891. 

In the Qucen'.s Bench. 

In the MaUer of the Application to qua«h By-law 514 of the City of Winnipeg 

p4||;|!n^j£:^;^f t^i- --'s ^ut -^^ - --- - - 

Manitoll '' '"' " P"''"' ""' ""'''- y^^'-^ ' '-- l-^- a resident in the province of 

dcauo^ we^t^.;t^;;;!;;iCo c;iJ:ri:;s^"" r' ^""''^^^ r"^--^ -"'^■ 

not in any way nubject to puilc- control n r ,1 I /l''"''"'^ ^''''''"' ''^'""^'' ""^' ^«"^ 
support. Attendance at LhT Jh^ K wl v h ' "^ '" "."^' T"^' '"''^'^'^^ P-'l^''^ 
guardian, who had <^lnid.x'n att ^S hcTo /m V^ Z\^ '^'' •''"'^''^^ "^• 

statute as to schools. The .choX "mo 1 l.^ i ?• ^"'''^" ^^™ ^^«« "« '"^ "'' 
governing bodies c,f one of .he tTr'e cLrcl e th V^''"^^ '^"'^y ">' "'^^ 

England, and the presbyterian ^'^"'^^I'e^. the Romar. catholic, the clmich of 

of ManiS.:r^i[:;^r ^dSsr;^;'!^? '/r ""'^'"""t •"•'••'• ^« ^^^ p--- 

„ , , ALEX. POLSON. 

dayofXe.Srr.^'.rSO^'^'^ of Winnipeg, in the county of Solki-k, this 12th 

ClIAS. N. BELL, 

^ O'mmissioner in B. B.,Sic. 
_Con.m a true copy of affidavit of Alexander Poison, Hied on the above appli- 



cation 



Ct. H. WALKFR, 

Prothonotary. 
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province of 



Affidavit of George Bryce, morn llth December, :891. 
In the Queen's Benoh. 
In ,ho MMter »f a» Application .„ ,„a,h By.l„„ 5,4 „f .he City of Winnipeg 

that I have been in constnnf nnl.^ . • .• "'^'""^''"*^ resident in the province- 
church, having been thots^nXS'Sr^ ^'^''i^e officer, and coundlsoytho 
West Territo.is of theroHSltor an churH, inT'^ f ^f °^" '*"'' *^'« ^^"'-t'^- 
of the truth of the matter's herein alle-S '"'''*' ^"^ ^ ""'' personally aware 

th3 yeaTs?m,n"edii"(^7uoSin:fZ'tt;an1^'"f T^ °^''"« P^-"- - 

1870. an.l am aware that Jhrpresbvterirs oT.'hi ^ *^''"''«^h into confederation in 
church schools, which had b^n UeviSv vo .r^^l"'" '''^""'''^ ^" '"^^'"^he 
the church for them continued to Xm ^^ voluntarily maintained by them or by 
willing to support a public schoolsysler """' '" ""' ^^"'"■'*' P"^''^' "^"^ werJ 

ciasstfSkJ,;;iSS!SC^!;:^i^sr°'' I'V'^ !?«'^-- ^^ 

a purely church instit.ition aSr vhich I IT' '^^"" ^''"^ t''"-* ^•^'' continued 
we wore entitled to anv c^'n id^^^^^ the claim advanced that 

considered the govornme^t X^ls as enti «t iS^ '"''°"''' ^ "'^^^^^'^ 

the country, and for sevara yo s wo di ,^.L '''"^' ■'"'^' "P *" ^^^l' """^"ownin 
colle-e, who might have beencXo.tJl ,^ •^"""»*'' ''"^"^"^'* ''^f*^""'- church 
4. That about th^™ 1S7 , 1 ' ^" ^"^^'•"'"ont schools alongside. 

havoonepublfcs hoo7^;tcm t.bl Self T ",l"'" ''°'^ P'''^^ '" '^''' P'-vince to 
in legislation. ' tstabii.hod, but Ih.s agitation failed to obtain ettect 

roprieiliiT^SjSt Ss £df l^'KlliS.""' ^"?l'-^\r^ T-^^^--. ^^-^ 
heartily approving of the Public Son A,.' V?k' ''"''^'^ "? ^^'^y- 1^''*^' ^ '-C'^olution 

ofby t, 'Lt m;^ority of nl^ pi^:l:;^^:;;:^;^^Kr' ' "-"'^^^ '' '« ^^p--^ 

all it^-chHSlen' 'iTfSZ:!Z^i;: ^^ "'""^"^^ ^'' ^'''^ '•'^"^-- '^^"-^ion of 
of their children, and n u^.'i . i s ni 1 7 'TT^ «n>^'''«"'« '^t the baptism 
giving moral and' religious u'^igi? ':tmiv r^'• ^'''''\ ""^ P"'P'^ ^^-^ ^'"^>' «f 
ing efficient Sunday schools, wl .l^h vo L ; ™ il\./^^^ " <?'?', ^^'F' '^ '" 'naintlin- 
requiring the attendance of .ho chil Ion n h f u '='" 'J™" « ^'Inirch," and in 
great means of instruction. I thin it i o ;h1 V"'..?"'''''^"'' '""^''"^ '^''^ "^'"^^ » 
the public school system has nro luce ZTLu '";'"^^^'>"^ '^is system, joined with 
ligont people. " ' P'°^'"^«>' '-'"i will prod.ico a moral, religious, and Intel- 

vincJarV;:Xnt"b;iK,t;^i:;rKS'^ the pre,.byterians in this pro- 

the Rev. J. M. King, D D pri.STuS u^ f '"n ' P"''''" "^'^'"^^ delivered by 
1889. After giving reasons^inol'^'sUimir^n: ?"'^'°' I'" "^« ^^^^ ''^^^ "^ October 
ceeds :—" At the onnosifn nvfr«nf ' ?k • ^^ P"'°'>' ''<''^"''"" «'hools, Dr. Kin-r nro- 

schools, such arto Ee7t: ? "w'obuu'sr^hlr" "' '''"''''' °^' *^— -^^io^nal 
not only is religious instruction Svenbu In r PT'"?*-'- >" ^y^i^^-n ""Jer which 
individual churches are taugh %ZL Z clni nl' "'"'" l'''''"'""-^ ^"^' P'-"^^'^'"^ «f 
pro;ni8e a solution of the edu;vt4n'r S^^^^^ «n.d extension of this system 

probably in its operation it is eveT Lro ;^H ^/ -Jf "" '"''''^"'- J^^^«« iniuviom 
which has been so freely' criLisId Phlt "'^.«^?"^\ble in principle than the one 
of the separation of church aXtate T U ''"■""* '^"''''^'«" "^ ^^e principle 

irrelevant, to argue thl pr ncip e here '.^ "»°f f "^'T- '"Joed it would be quite 

nothaveiegardto rei.g.ous considerations, such as" it shows wViL'^t^n^orirtK 
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obsorvanco Of he Sabbuth rest, or that it may not employ relifrio,,, sanctions as it 
urJI^n'".'", ' " '''"'■''f 'r '' '"'"^i"i«^«- «" oath in the n..mo of God ; bull do 
of h , nK u ■" '"^"" .^^^ .^''^ "l"**" ''^ "•''^''«'- '« ^'^« "materia; aid to the operations 
of the church in any ot its branches, nor to interfere with its liberties. Each, while 
necessanly influoncmg ibe other has its own distinctive sphere, and must boar a I 
the responsibilities of notion within that sphere "««iaii 

Second the system of separate or sectarian schools operates injuriously on the well-" 
bemg of the state However useful it may I.e to the church ir churches adopti ,. 
It, enabling them to keep their youth well in hand and to jjie^crvo them fronl any 
dan-rer to fuith and moi-,,ls which miirht result from d.vly contiict with those of a 
different creed it is in that measuie hurtful to the unity and the^./ore to the strenirth 
nil 1T\ .J' "^•«'"?"""*/ lincof cleavage in society, the highest interests of which 
demand that It should as far as possible be one. It perpetuates .listinctions, and 
almo.t necessarily gives rise to distinctions which are at once a reproach and a 

11 'i , ■ • • SureU' 

compelled to do so, lend the authority of law and 
to a system of education which so injuriouilv aflects 

" ' ■-"" '--■ . ' . •" But if 

in the highest degree objec- 



peri 

the state should not, unless 

thesuppnrt of public moneys ^., „. „„,.^,, 

its unify and therefore its 'stability and well-being 
a pure.'y secular system of education is deeiiTed 



tionable, and a denominational or sectarian system only less obTectionabTe 'what 
j propose.1 to establish in their place ? I aaswer, a system of public, unsectarian, 
but not non-religious schools. It is admitted on all hands thnt the main work of 
the school ought to be instruction in the various secular branches. Its primary aim 
IS to ht those in attendance for the active duties of life. But as not inconsistent 
with this aim, rather as in a higher degree subservient to its attainment, it is desired 
that the religious element should have a definite place assigned to it in the life of the 
8(iiool ; that It should be recognized io this extent at least, that the school should 
be ..poned and closed wiUi prayer; that the Bible, or selections from it, should be 
read daily, either in the common, or in the Douay version as the trustees may direct • 
Ifl h'Tr/'^/"^"'''i'*^'^ Hhould be Christian morality, and that theteache; 
should be at liberty to enforce it, and should be encouraged to enforce it, and should 
be encouraged to enforce it by those considerations,' at once solemn and tender 
eatlon ;;r,,7'^™"f^ .■" \^. ^'"'"r" ^"l'«*' '-'i^tendom. A system of public edu^ 
cation of this kind, in which religion hr« finite but at th/same time strictly 

guaided place assigned to it, ought to be a., .-talle to the great majority of the peo- 
ple of (his province. It has certainly much to recommend it. It has n- sectarian 
features and yet it is not godless. Eeligion is recogni/.ed in it in such form and de- 
^nr/Vl" ™ f '.V P«?f' ble to give a high tone to the life of the school, as to secure 
moie or less familiarity with the contents of Scripture on the part of every child, 
and as to make available for the teacher those lofty and sacred sanctions'^ which 
momUt '"'" ""^'^^ """"* effective instruments in the enforcement of 

GEORGI] BRYCE, 

day ofXemb:" T.S. mT '''^ ""' '''""''"- ''^ *'^ ^°""^^ '' ^^•'^"■'^' '^'^^ ' ^^'^ 

ALEX. HAGGART, 

A Commissioner, &c. 
Certified a true copy of affidavit of George Bryce, filed in above application. 

G. H. WALKER, 

Prothonotary. 
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No. 10. 

Affidavit of Edmund M. Wood, sworn 10/A December, 1891. 

In the Queen's Bench. 

In the Matter of the Application to quash By-Jaw 514 of the City of 

Winnipeg. 

csquL!'m™akeU\Syl^'° ^'^ of Winnipeg, in the province of Manitoba. 

Son^of"chief''l"rk f^,'j'"^f' ' ''^: ^'"' g7«''""^°"« o<' Manitoba, and occupy the 
fmn.voH ;,f? t.^ " ^'l" '^.^Pa'-tment of municipal commissioner, and am also 

employed ... the public works department, and know the facts he.-oi>. deposed to be 

2. Pursuant to chapter 25 of the statutes passed in this niovinco in the fiftv 

eSdrbui lin^^ TT'^'^ -ign, tho gover,\ment of the j^rrlce i? ^miSa' 
e.ecod a build.ng to be used us the Manitoba deaf and dumb imtitution fho 
^hon and completion of which building with its furnitir co" ove.I'yoo 

ri^ioH nn'\P''''Kr'"®"^ "'' ^''° Pr^vinf-e of Manitoba have for several years past 
earned on at public expense a school Ibr the teaching of the deaf and dumb and 
that school .s now be.ng carried on at an annual cost ot'about 7,501) ddlars' 

4. 1 his money is paid out of the general funds of the province and the school 
^8 open to all classes of pco,,le of every creed and belief. ^ ' ' 

^uL^^a'irof^'cSr"""'""' '^ ^^^ the education in a purely 

E. M. WOOD. 

DecemTer" lTl%^' ''^ Winnipeg, in the province of Manitoba, this 10th day of 

JOHN O. SMITH. 
A Commissioner, &c. 

appircation'"^ " *'"' '''''^ ''^ "^''"'"'^ "^ ^^^""""^ ^- ^^««<^> ^'^^ on the above 

G. H. WALKER, 

Prothonotary. 



No. 11. 



Affidavit of Thomas Dickey Cumberland, sworn lOth December, 1891. 

In the Queen's Bench. 

In the Matter of the Application to quash By-law 514 of the (■ly of 

Winnipeg. 

MJij::zrr£X^'iTXSi-^.,-' "'' """ p"^''" """ ■"-'"- <"■ 

1. I have examined the Dominion government census returns of the census of 
the province of Manitoba taken during the year 188b', and I find that the population 
of the said province shown by said census was 108 640 population 

3. I have been a resident of the province of Manitoba since the year 1881. 
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T. D. CUMBERLAND. 

DocomTo" A^f 189"!' '' ^'""'P^^' '" ^^^« P"--'"- «f Manitoba, this 10th day of 

J. B. MORRICE, 
4 Commissioner, d-c., in B. R 

abov?«p;1?;Lt1^n:'"° "^^ ^' "®^"^^'* '^f T'^^-- ^-^^y Cu-nbeWand. filed on the 

G. H. WALKER, 



No. 12. 

Atlidavit of Hector Mansfield Howell, sworn \2th December, 1801. 
In the Queen's Bench. 

In the Matter of the Application to qua.h By-law 514 of the City of 

Winnipeg. •' 



city of Winnipeg, in the province of 

I 



I, Hector Mansfield Howoll, of the 
Manitoba, esquire, make oath and say •— 

Imve'\.UXd'"e;'l ar^'troni"'c^ continuously for the last twelve years. 

iatioLf a ou ' ,o' J' %1 ''^^Z^f^ of Winni^, with I. present popu- 

4.000 each, and there 'iTT large n mb ? .? vil Z wIiT ""''' r^^^''- '^ "^""^ 
200 or 300 to 1,000 people ^^ ^'^^ populations ranging from 

reside in villages and in' S^L^nsI 'nThVcitv^^f^^^^^iiJli'^'^^^f "^ .^•--. 

the popu ation reside unon f-.rma ,.ratf,; i S- "^.^''"'n'peg. The remainder of 

exceeding 23,000 sqlurmiles ^ "^ '"'"'^ distributed over an area of country 

except in the centres onjonulfltfonS^ support any system of public schools 
threi ^^yntems orschoo sCe?e es?ahllL?'''''^'^^ '""''^' ''"^' ^ ^^''"y Relieve that if 

would L of iitt!e;tt;3g:LtafSc:t.;n^ "•^"" ^^ ^-^'-^ ^^^-^'^ -"^ 

H. M. HOWELL. 

DeceS:A.t78?;: '* '^^""■'P^^' '" *'^ P'-^^'"- of Manitoba, this 12th day of 

HEBER ARCHIBALD, 

A Commissioner in B.R &c 

above :ppSt?ol"" ""P^' °' ^'^ ^^'^'^^'^ «^ H-^-- Mansfield Howell, filed in the 

G. H. WALKER, 

Frothonotary. 
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No. 13. 

Judges' reasons.— Judgment. 
Tub CiiiEi'' Jdstice. 

assessments for the year IS!?!, o„ the gJiumls ^ '"^' °'' '°^^'"^' ""^' ''"'^'"S '^0 

expe^n!.]tu?etfi;i;!;°u;';i'„aTs?f''th?^^^^^^^^ r '^« '--" f--'->' 

denotnimitioDH alike. •"^'"^"'•s ot the church of England and all other religious 



of sclfoL'^whi^Vl.fn?,^ un^rtrorurro?n''" li'^'T*' "///"^'^^ ^-^ "- -'PPort 
there are not taught .-olig^ous oxorc ifpr S "d bv"^^^^^ T' ''" ^■•''«'' 

filea in support of the application aMo.ro'^thatattL ^^"^ affidavits 

of what IS now the p.ov nee of Alani rTh. 1 1 ''"^ "» ^^e union wilh Canada 

chial schools, in which the d stinc i^^ n T'" '? 'r''^''^" « """^^er of paro^ 

England were taught. an.lwhiehwI^r.!f.:P'r.''''^ ''"^.^rines of the church of 



them the amounts levied for school 0^^ for //!!"''' ^'T ''^-''''^'' ^^"^ 'ha( by 
were united, and one rate levie Tno'^) o tm.f. i;^;;'^'^*-'"" "''<l catholic schools 
wholosum. The question invo ved hi' !?• ff, '^.'""■''" catholics alike for the 

Act " of 18!I0, under the auTori • which h" 'T T^'f'""' ," '^'''" ^*"''"'' Schools 
power of the local legislature o pis Th' „ ^ ^.'""' "'"'^^ ' ''"•"' '"'^ ^^'">'" ^he 
the Roman catholics'had at the dmo of M '"-'.""^■" 'i.^''""-^t its vali.lity was that 
in-ovince, and therefore I e a t p e dichllv alH ^'^'.'"!"'""«'""»' «''hk,1s in this 
a« u class of persons, then had 1^^ a v i'p^. i^'^UV''^''* '>rpm-ilego which they, 
h.s contention to bo well foumierth.rti , Pnhr « r''^;'"",'" """^'"^ has decided 
legislature of this province ha.l n mvei to nl ""^''^'.^"'^""'^ ^^^ is one which the 
qnestioninthatcaUtobenn loV f hoZ^^^^^^ T^'T^ the by-laws i„ 

the present application are co re. t an 1 no .t» .nt?^ '" "'" f ^^^''''^''t^ M.pporling 

I do not see how it can be .lis in^uisl dTrom "u ''":• ''^■«" '^"'^c t" contradict them^ 
court there decide.l a case in whh h L n m^Io ■"'"" •"' ^'""M'Cf,'." The supreme 
member of the church Ther ^c n ll ^ ? .'''"' ™"^''^ "^ f'^'"- l>y »" in<li vidual 
the members of the church of E 1 hnd t'' a o''' r'V''' ''''^'''''' '" ^'""^ '=''"« 
matter ofe.lucation. a right or priviTc " bv on r "^ ^""T''' '^^o had, in the 

In the New Brunswick c^ase of ? KoS.r .0, ,.?™'"v '^' u'^*^^ ^''"'^^ "*' ^'^^^ »"i«"- 
aeclion 03 of the British North Ame Ja Ac;^ h .'" ^^^T ^ ''""^^^i^''^ ^calt with 

now .diief justice of the supreme courl.H.ln \\ 'T "'." 'f""'^"'' ^•'^'«f J"'^tico, 

■nten.ied to distinguish I.etwe^Sn Jr c" hoi'in • '"'"'V' " ■^"■^•'^oction 1 wire not 
other. The sub-section mean h e L "' d i'isf w,\?";"'" '''"^' '""-^ Protestants on the 
every "class of persons,'' ha'ini/anvri.rt^^ "uny,"thatis 

schools, whether such c ass should bo one of° l.f ■'^" '" ™^l'°ct of denominath.nal 
tants or Roman catholics, sh.m I, 'be p", tec ed ;?X!T-' ' cnominations of protes- 
section 1 of section 93 of the British No th XrA. V *''f /^ the true reading of sub- 
other reading can be irivon to i tK America Act, an.l [ do not see how anv 

ponding sub-'-section o'f' I e Ma itobu AcT 'l^]fr''T ""^^ ^' '^'" "P"" ^'- ^-re- 
used in the JMtish North Amorc^.W „ .^\°^T^'? Protestant and catholic are 
can, I think, be no doubt thttmZ- fhL^ '•"• *''%^^;'"'toba Act. That being so, there 

Vyinnipeg,"'the membe s 0^17 u ^^T^rI.uH''""^P'•^'^ ^r"^" " ^"'•■'-"^^ 
at the time of the union a riW.t . , mLiL ^k 1 '^''e a class of persons who had. 
cially affected. I cannot see ih it i.^n. ^ ?^ law or practice, which is prejudi: 
part of the applicant. H^ may no " i nteeT'b? h" ^ ^ '' "' "cquiesconce'^on'' the 
schooUcts vvere in force, but fisT;uhL,lh^'- ""'' "^«^«^ "'hile the previous 
not see that such a constitutionaTi^lgeru'ifii^i:.'!-;! r;"s&,S:' oTI^ t 
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onforml, but it is there at the same time. If the momborR of the chutch of EnLrh.nH 
• nd a. 11,0 l,y.|„„ „o 514, ,K,w in ,,„™,i„„, l„vi„8 „„„ r.(o uZ „ Lm"or, S 

(r. II. WALKKIi, 

Prothonotary. 
Bain, Justice. 

nf f h^ 'Y-°'''"'i.*t'® chief justice that the application should be allowed In view 
.1 Witipr. °V''ii -A----.-f -versini the judmcr.t of this couKTn "Ban":; 
ua, >»iiinipo^', 7 yi. iv J7.S u seems to me that the onir nunsfinn fl>,it ; 
open ,0 U8 to consider is whether the applicant has nhown i „rho "one of a 

sihools. \'h'''"mH''^" « V'". ''"^•^. "^ '^'^ ""*"" ^'^'•^ '""intHininKdenon.hational 
schools; the afhdavits hied show that Mr. Lotjan was at the time of the u ion ^ m! 

ch rch'o^^T^T "' '''' •''"••■"•'' ''' ^^^"«'»"^' «"d at tho time o he n ion h 
chuichof England was maintaining a number of schools, and that these sli 1 
beyond question were strictly denominational schools. Now. is it ci be 
otU I' «"l'-Hect.on 1 of section 22 of the Manitoba Act app! es only to H. man 
c« hohcs and protostants, and not to Roman catholics and the sevS p^^o 22,1 
denom.nat.ons or classes of persons who were maintaining denominS.mslhoo 
the applicant here is in precisely the same position that Mr Crott was in 
n J Barrett vs. Wmn.peg,; and he has made out a much stronger case a' rZ rds 
he ep.scopahans than Mr. Barrett did as regards Roman ca^'thohcs What" was 
Hhown >n the Barrett case was. that the applicant was a ratepayer and a member of Th« 

beenmainta.nmgdenominationalschools.andthosupremecourthok^inethat he^^^^^ 
Schools Act, 1890. prejudicially affected the rights of Roman catholiKith resnec to 

?hrc";;v n? W- '"'"'"'i ^r'"'''^'^° ^^^ ^^ ^^ '"^'^"d- ^"^ q«ashed'rty.Z tilt 

Renaud probably precludes any other view of its application "''^'"°" '" <'^P«'^^« 
the bVrw ltt"hTete^7;u^hed"^° '"'" " '''''''' -Winnipeg," and I thin. 

aboverppnlL!.'" "^-^^ "' ''^ J"'^"^"^ ""' ^''- '^'''^'^ «-■"' '^^"vered on the 

G. H. WALKER, 

Prothonotary. 

No. 14. 

Mule absolute quashing By-law No. 514, date Idth December, 1891. 

In the Queen's Bench. 

In the Matter of the Application to quash By-law 514 of the City of 

Winnipeg. 

th^ ^'^p'"'^°''*'^'"5^^>®''»'og''a"ted heroin on the 5th day of December ad 1891 unon 
the appl.ca ,on of the applicant, Alexander Logan, to quash tLlid b"-Uw and "^he 

a^dthn«ffl ■:'>''' \^''''''^'' '^il^^P"" ^««^'"^ '^' ^^'-tifi^d copy of t^esL by-law 
SvitnH r ' ^11'^ P^'^":? '^'"^ '" ^"PPO'-t «f ""id '"le. and the affidavks of the 
Reverend George Bryce, Alexander- Poison, H. M. Howell, T. D. CumbeHanS a ^ 
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ibors of that 
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Mr. Justice 

t of queen's 
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notary. 
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^tary. 



»f 

891, upon 
T and the 
id by-law 
ts of tho 
land, and 



said rule to the full court, an.l up.m Lar nL''wh tv^ J i„, ^^^ ^.^'" 

the Haul applicant, Alexander Loian and for tie .1.^07 vf.- ^^ '"".T' '"' 
attorney-general of ihe province of Sidtolm ^ °* W.nn.pog and for tho 

is hereby;;;;!:;;:' ''"'' '"" ""' '>-'"" ''' «''''-' ^-^^y "*• ^^--PoK be and the same 

By the Court. 

«. H. VVALKKR, 

Prothonotary. 
Ce.t.fied a true copy of the rule absolute issued at tho above application. ' 

G.H. WALKER, 

Prothonotary, 



No. 15. 



Order granting leave to appeal to Her Majesty in Council, dated \m January, 1892. 

In the Queen's Bench. 
In the Matter of the Application to quash By-law 514 of the City of Winnipeg 

c..» thi, appeal, ,he "."7.^"^'.'^^^° I \:\^S!:?s^s:";sjTz 

Dated at tho city of Winnipeg this 15th day of January, a.d. 1892. 

By the Court. 

AUGUSTUS MILLS, 

Deputy Prothonotary, 
Certified a true copy of the rule absolute issued on the above application. 

• G. H. WALKER, 

• Prothonotary. 
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No. 16. 

Prothonotary'a Certificate of Correctness of Transcript Record, dated 2%th January, 18!)2. 

In tho (Jneon'H Boiicli. 

In tlio Miittor of tho Application to <|unHh By-law RI4 of tho City of 

VVinni))og. 

/ «...i^' ^^«°<^''""3- Honry Walkor, of tho city of WinnipoK, in tho l)r(.vinc'oof Manitoh,. 

1 7. . " I' "''»'•««"' ng copy of tho rule nisi hoi^oin an.j iho foroeoii'ir co kn ;V 
thoatmiay.tsnf Dan.eUJoyie tho Mo8t iiovo.o.,.1 J{ohort Mach.ay. Afexm.ie Kan 
Eohort Icnry I aywurd, Ak..xan,|or I'olso,,, (le<.,Ko H-yccs i -S M Wo ,i' 
Thon.aHl),clcoy ( ..mherlan.l. and Ifoctor Mansfield Ilowoli"^ arc . eonios of h/. 
«a.d v^l.nm horo.n and of tho alHdavits of which Ihoy purpor to i c3os 

Ami 1 do urthor cortify that tho forc-oin- paper marl ed "A '^ut Ei to il 
copy of ,ho affulavit of Alexander Lr««n i^ a tnio '.op^ of t exhil it "' A ' .'" 

5;:^^ l^elj^l^^Ln^;!:^;"'" '^'--"'"'- ^"^^ '-•« - ^^^^^o,A^ i;Z 

Ho 



1 do also certify that tho paniphlol attached to tho copy of tho alKdavit of Jfohert 
Ilonry Ili'Jwal'd.'' " "' '"''^ "*'"'" '■■''''^'' " ^^ " '" '^o atHdavitoflhe\ ' 



I said ItoliLTt 

And Tdo fnrlhor cortiflv (hat the fbrouoinfr coi.ios of the reasons f„r iu.lL'm...,t 
of tho honourabh. the chief justice of this court and of tho Ilono r hie M & 
IJain are true copies of the said reasons for jud-monts resnect v, Iv an I il., f 
foro.^ou,. copies of the rule .nbsolute to quash' 11.^ by- aw d o , V ■ u 1 lolu!;' 
allow,n« an appeal herein to her most excellent majesty the oueen i, cUci I' 
truo copies of tho original rules absolute issued herein, and tL tlu rl fflS vi s 
exh.luts and reasons for ,,udg.nonts, above referred to are the only AXs ffl b • s' 
oxh.b.ts or other material or reasons for judgn,ents made, file oJ -JimHrco ec' 

Sngs:;^;/;;Sd'ai!;iiS^:;:"" --^ ''-'^''''^ '- -"'"-- '--" of^.;r;;.:r;r-i: 

m testimony wheiecf I have hereunto set my hand and affixed tho seal of tl... 
said couia of queen's bench for the province of Manitoba, this 28th lay of Janlia,;; 

G. H. WALKER, 

Prothonotary. 
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